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Preface to the Fifth Edition. 


In the following pages an attempt has been made to 
> help the students of law in their study of the Indian Evi- 
dence Act ( I of 1872) which has always been considered to 
be a very perplexing subject to the beginners. No pains 
have been spared to render the work as excellent as possible 
and it is earnestly believed that a careful study of this little 
book alone will enable the students to tackle any question 
that may be set at an examination and will also impart to 
them a sound knowledge of the law on the subject. 

In the preparation of this book, the Author has re- 
ceived much valuable assistance from the works of Taylor, 
Best, Stephen, VVoodroff, Cunninghafn, Norton, Sarkar and 
Field, to all of whom he feels greatly indebted. 

The promptitude with which four editions of the book 
have been sold away shows that the book has proved satis- 
I factory to those for whom it was intended. In this edition, 
the book has been thoroughly revised and brought 
up-to-date. 
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1. Explain ielevancy of evidence giving examples. 0. U 1029 (a) 
t See pp. 21—22, 29, 47 **• s * 9 - ] 

2. D.scuss (i) admissibility of secondary evidence giving example^, 
and (u) admissibility in evidence of admissions by parties. O. IT. 
1929 (a) [See p. 201 et. seq. and*p. 9*5 et. seq . ]. 

3 Discuss the rule as to the exclusion of 01 al evidence to contra- 
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asking questions without reasonable grounds. 0. U. 1929 (a) [See 
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Indian Law of Evidence. 


GENERAL INTRODUCTION. 

What is Evidence. — The word ‘evidence* is derived 
from the Latin word ' evidens / or ‘eviderd which means ’‘to 
show clearly, to make clear to the sight, to discover clearly, 
to make plainly certain, to ascertain, to prove.” “Evidence/* 
says Blackstone, “signifies that which demonstrates, make* 
:lear, or ascertains the truth of the very fart or point m 
issue, either on tht? one side or on the other.” “The word 
evidence/' says Taylor, “includes all the legal means, 
e\clusive of mere argument, which tend to prove or disprove 
any matter of fact, the truth of which is submitted to judicial 
investigation ” 

Nature and Scope of Law of Evidence.— All laws 
*nay be sub-divided into (i) Substantive Law*, by which 
rights, duties and liabilities aie defined, and (2) Adjective 
Law\, which defines the procedure bjP which the substantive 
law is applied to particular cases 111 practice. Rules of pro- 
cedure, rules of pleading, and rules of evidence all fall under 
the head of Adjective Law. The Law of Evidence is that 
part of the Adjective Law, which, with a view to ascertain 
individual rights and liabilities in particular cases, decides ; — 

I. What facts may, and what may not, be proved in 
such cases. 


* E G Transfer of Property Act, Indian Contract Act, Spcci £ 
Relief Act, Indian Succession Act, Indian Peral Code. 

+ E. G .Civil Procedure Code, Criminal Procedure Code, Indian 
Evidence Act. 
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evidence. 
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INDIAN LAW OF EVIDENCE. 

II. What sort of evidence must be given of a fact which 
may be proved. 

III. By whom and in what manner the evidence must be 
produced by which any fact is to be proved. 

Use of Law of Evidence —The functions of a Court 
of Justice are twofold, viz.* firsts to ascertain the existence 
or non-existence of certain facts ; secondly , to apply the 
substantive law to ascertained facts and declare the rights 
or liabilities of parlies in so far as they are affected by such 
facts. For example, in a criminal trial it must first be 
ascertained whether the accused committed certain acts or 
was guilty of ceitain omissions ; and if it be shown that he 
did commit such acts or was guilty of such omissions the 
Court proceeds to annex the legal consequence, viz., declare 
him liable to a certain punishment. In a civil trial, in the 
same manner, the Court has first to ascertain whether the 
parties did certain acts or whether a certain state of things 
exists, as, foi instance, whether the defendants executed a 
certain bond in favor of the plaintiff, or whether the plaintiff 
is the legitima* * son of a certain person, and therefore right- 
ful heir to certain property which he claims under the law 
of inheritance ; < >i whether a certain house is out of repair, 
is respp' »f whu h damages are claimed from a tenant who 
has » uvci anted to keep it in repair, or whether a certain 
stream is fordable which separates accreted soil from the 
plaintiff's estate. The execution or non execution of the 
bond, the state of repair or non-repair of (he house having 
been established, the Court annexes the legal consequence, 
viz, % declares the defendant liable to pay or not to pay 
certain amount or money. The fact of legitimate sonship, 
or the fordability or non-fordability of the river being 
proved or disproved the Court declares that the plaintiff 
has or has not a right to the possession of certain property, 
If tht facts of such case were undisputed, if there was no 
contention as to whether certain acts had been committed,. 
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or as to whether or not a certain state of things existed, . 
the Court would merely have to apply the substantive law 
and to declare the consequences resulting from such applica- 
tion — a duty which, though it might occasionally present 
some difficulty, would in the great majority of cases be 
sufficiently simple. But men, through misinfoimations, 
mistake, misunderstanding and hunmn imperfection, and 
occasionally from le«s excusable causes, seldom admit or 
are agreed about the facts ; and the Court, before it can 
apply the substantive law, has to sift out from a mass of 
( ontr.idiction, misconception, error, ofien stupidity and 
sometimes dishonesty, fraud and falsehood ihe true facts to 
which the substantive law is to be applied This means i 
whereby the Court inf orms itself of the existece of these 1 
fans is called Ev iden ce . Unless the facts be correctly ascer- 
tained, however accurate be the application of the substantive 
law. the result cannot (except by mere chance) be free 
from error. The first and most essential step towards a right 
adjudication is therefore to ascertain the facts correctly. The 
value of rules which guide and assist in the performance or 
this duty, must necessarily be very great, and thus we see the 
importance of the study of the Law of Evidence. (Field) 

The law of evidance is the niost^mportant branch of the “Rules 
adjective law. “It is to legal practice what Logic is to 11 feuVr^on* 111 
reasoning. Without it trials might be infinitely prolonged, justm" 
to the grea: detriment of the public and the vexition >tnd jJ™ 111111, 
expense of suitors. It is by this that the Judge separates (1916 (.1) 
the wheat from the chalf among the mass of facts that are I 
brought before him ; decides upon their just and mutual 
bearng ; learns to draw correct inferences from ciirums 
tances, and to weigh the value of diiect testimony. It is by 
this guide that he is able to tread bis way with comparative 
safety among the burning ploughshares of perjury, forgery 
and fraud ‘that beset his footsteps and to rest bis judgment 
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, on a basis of probabilities at least comparatively satisfi ctory 
to his own mind,” ( Norton ). 

What do you Law of Evidence is Lexfori -^The law of evidence 

understand applicable in every case is that of tfie lex fori which governs 

Brougham’s Courts. Whether a witness is competent or not, whether a 

observation certain matter requires to be proved by writing or not, 

that ‘the la * whether certain evidence proves a certain fact or not : these 
of evidence is r 

the lex fon and the like questions must be determined by the law of the 

whidi governs C0llll | r y f where the question aiises, where the remedy is 

Bom. 1893. sought to be enforced, and where the court sits to enforce it. 

( Per Lord Brougham in Bain v. IVhitehaven Ry, Co , 3H. 
L C. 7), That is to say, all matters of evidence are governed 
by the law of the country in which the proceedings take 
place and not by the law of the country where the contract 
was made or in other way, the cause of action arose. 

History of the Law of Evidence in India.— Before 
the passing of the Indian Evidence Act (I of 1872), the law of 
evidence in India rested in a state of great indefiniteness 
"The English rules of evidence were always followed in the 
Courts established by Royal Charter in the Presidency towns 
of Calcutta, Madras and Bombay. Such of these rules, as 
were contained in the Common and Statute Law which 
prevaPed in England before 1726, were intioduced by the 
Charter of the year ; some other rules were to be found in 
subsequent statutes expressly extended to India ; while 
others, again had no greater authority than that of use and 
custom. In the Courts outside the Presidency towns no 
complete rules of evidence were ever laid down or introduce 
ed by authority The law on this subject rested in a state 
of great indefiniteness. In the Full Bench decision of the 
Calcutta High Court in the case of Queen v. Khyroolah ( 6 
W. R. Cr. 21) decided in 186S, it was held that at that time 
the Mahomedan criminal law including the Mahomedan law 
of evidence, were no longer the law of the country, and that 
by the abolition of the Mahomedan law, the law of England 



GENERAL INTRODUCTION. 


was not established in its place. The Mofussil Courts were 
thus not required to follow the English law, although they 
were not debarred from following it where they regarded it 
as the most equitafile. The first Act of the Governor- 
General in Council which dealt with evidence, strictly so- 
called, was Act X of 1853, which applied to all the Courts 
in British India. This was followed by eleven enactments 
passed at intervals during the next twenty -years which 
effected various small amendments of fhe law and applied to 
the Courts in India several of the reforms in law of evidence 
made in England. In 1855, an Act was passed for the 
further improvement of the law of evidence, which contained 

many provisions applicable to all Courts in British India 

While, therefore within the Presidency towns the English 
law of evidence was in force, modified by certain Acts of the 
Indian Legislature, of which Act II of 1855 was the most 
important, the Mofussil Courts, on the other hand, had 
down to 1872, hardly any fixed rules of evidence save those 
contained in Acts XIX of 1853 a °d II of 1855. Before, and even 
for sometime after, 1872 the lax character of the evid- 
ance in the Mofussil Court was the subject of frequent 
jndiual comment. ,, — ( Woodroff\ In the words of Mr. 

Field, ,f the whole of the India Law of Evidence, as it existed 
before the introduction of the Act of 1872, might have been 
divided into three portions vis., one portion settled by the 
express enactments of the Legislature, a second portion 
settled by judicial decisions and a third or unsettled portion 
and this by far the largest of the three, which remained to 
be incorporated with either of the preceding portions’*. Such 
being the state of the most important branch of adjective 
law, formal legislation was considered necessary and in the 
year 1868, Mr. ( afterwards Sir Henry Sumner ) Maine pre- 
pared a draft Bill of the Law of Evidence, but it was aban- 
doned as not suited to the country. In 1871. Mr. (after- 
wards Sir James Fits James) Stephen prepared a new Bill 
which was passed into law in 1872 as Act I of 1872. 
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Relation of Indian Evidenoe Aot to English 
Law of Evidence. — The Indian Evidence Act reduce* the 
English law of evidence in the form of express propositions 
erranged in fheir natural order wittf some modifications 
rendered necessary by the peculiar circumstances of India. 
But although mainly drawn on the lines of the English 
Law of Evidence, there is no reason to suppose that the 
Act was intended to be a servile copy of it and indeed it 
does in certain respects differ from English Law No doubt, 
cases may frequently occur in India in which considerable 
assistance is derived from the consideration of the law of 
England and of other countries, but the Courts have to see 
how far such law is founded on common sense and on the 
principles of justice between man and man and may safely 
afford guidance here. It must not be forgotten that the 
Indian Evidence Act is a Code which not pnly deft' es and 
amends but also consolidates the Law of Evidence repealing 
all rules other than those saved by the last portion of 
its second section ; and the method of construction to be 
adopted in the case of such a Code is this : ‘‘Instead of 
assuming the English Law of Evidence, and then inquiring 
what changes the Evidence Act has made in it, the Act 
should be regarded as containing the schema of the law, 
the principles and the application of these principles to the 
cases of most frequent occurrence: In respect of matters 
expressly provided for in the Act the Courts must start from 
the Act and not deal with it as a mere modification of 
the law of evidence prevailing in England.* 1 ( 4 Cal. 941 ) 

* 

Difference between English and Indian law of 
Evidence.—' The following are the principal points of 
difference between the English and the Indian law of 
Evidence 

Terms of 1 . j n England the particulars of the complaint may not 

p be disclosed by the witnesses for the prosecution, either as 

original or confirmatory etMence* had the details of the 
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•statement can only be elicited by the prisoner’s counsel on 
cross-examination. Under the Indian Act, [Sec. 8, ills.* 

<j) and (k)] the terms of the complaint are admissible as 
original evidence. • ■ 

2. To prove the existence of a conspiracy, or to show Evidence of 
that any person was a party to »r, a letter giving an account conspiracy. 

‘of the conspiracy is admissible under the Indian Act, Sec. 

•10, even though not written in support of it or in furtherance 
of it. The contrary rule is followed in England. 

3. In India, the inducement, etc which renders a Confessions, 
confession inadmissible must be one proceeding from a 

person in authority. ( S. 25 ). In England, it seems enough 
if the inducement is held out by any one in his presence and 
he t by his silence, sanctions its being made. 

4. In India it is necessary to prevent the police from 
torturing persons m their custody for the purpose of 
extracting confession. The Evidence Act therefore declares 
that a confession made to a police officer is absolutely 
inadmissible (even though no threat be used or false hope 
held out), and a confession made while in the custody of 
the police is inadmissible unless made in the immediate 
presence of a magistrate (Secs. 25 & 26). There is no such 
«xclussion in England. 

5. In England, the confession *>f an accused person is 
not evidence against any one but himself. Even when A 
is indicted for receiving stolen goods from B, confession 
by B that he was guilty of the theft is no evidence of that 

'fact as against A. Under the Evidence Act, however. 

{Sec. 30), where two persons are being tried jointly for the 
4ame offence, a confession by one may be ‘‘taken into con- 
aidera'ion” as against the other. 

6. In England, dying declarations are admissible only Dying deda- 
in criminal cases ‘where the death of the deceased is the 

-subject of the charge, and the circumstances of the death 
are the subject of the declaration.’ In India [Sec. 32 and 
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Entries m 
course of 
business. 


Pedigree 

cases. 


ill. (a)] they are admissible in civil suits as well as iir* 
criminal prosecutions for rape or any other offence. In 
England, to render a dying declaration admissible, the 
declarant must have been in actual danger of death, he must 
have been fully aware of this danger, and death must have 
ensued. In India the statement is relevant, whether the 
person who made it was or was not, at the time when it was* 
made, ‘under expectation of death v 

7. In England to make entries in the course of business 
admissible, they must be shown to have been made con- 
temporaneously with the acts to which they relate. The 
Evidence Act (Sec. 32, cl 2) contains no such restriction. 
In England such entries are evidence only of those things 
which according to the rourse of business it was the duty of 
the person to enter, and are 110 evidence of independent 
collateral matters. There is no such restriction under the 
Indian Act. 

8. In England the declaration of an illegitimate member 
of a family would not be admissible in pedigree cases. In 
India the English 'rule has been rescinded since 1855 On 
this point the Evidence Act (Sec. 42, cl. 5) merely requires 
that the declarant has special means of knowledge of the 
relationship! and that the statement was made before the 
question in dispute was raised. In India, therefore, state- 
ments made by servants, friends and neighbours as to 
relationship, and statements made by a deceased person 
asserting his own illegitimacy, would be admissible. 


Statements by 

deceased 

persons. 


Entries in 
public books. 


9. Under the Evidence Act, Sec. 32, cl. (y), statements 
made by a deceased person and contained in documents 
relating to any transaction by which any right was created . 
etc., are admissible upon questions of mere private rights. 
In England snch evidence does not appear to be admissible. 

10. In England, to render entries in public books, or 
registers admissible, they must have been made promptly,, 
or at least without such long delay as to impair their 
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credibility, and in the mode required by law, if any has been 
prescribed. The Evidence Act (Sec. 35) contains no such 
rule. 

11. Section 36 of the Evidence Act as to maps or Maps, 
charts, and Sec. 35 as to proof of foreign laws, go somewhat 
beyond the English rules on these subjects. The Indian 
Act admits statements made in 'published maps or charts 
generally offered for public sale’ and 'in maps and plans 
made under the authority of Government/ It also permits 
books containing foreign laws to be directly leferred to. 

A munsif's opinion on the state of the Scotch marriage-law 
or the meaning of an article of the Code Napolean, is 
perhaps not very likely to be correct. The Indian Act, 
however, dispenses with the necessity of calling professional 
or official experts to speak on the subject. 

r2. In Indfa, judgments in retn are conclusive in Foreign laws* 
criminal as well as in civil proceedings (Sec. 41) In 
England this seems doubtful. 

13. In England, a party to a suit would not be allowed 
to defeat a judgment by showing that ;n obtaining it he had 
practised an imposition upon the Court. Under the 
Evidence Act, however, there is no such restriction, Sec. 41, 
as now worded, permitting any party to a suit or other 
proceeding to show that a judgment was obtained by his 
own fraud or collusion. 

14. The opinion of experts only is admissible under the Opinions as to 
Evidence Act (Sec. 45) as to questions of sanity. It is sanity, 
•otherwise in England, at least in the Probate Court, where 
witnesses to a will may give their opinions as to the sanity 

of the testator. 

19. Under the Evidence Act tSec 54) the fact that the ^ . 

Previous 

accused person has been previously convicted of any offence convictions, 
is relevant and may be proved in the first instance by the 
prosecution. In England, such evidence can be given only 
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.in reply to evidence of good character offered for the 
defence. 


udicial 16. The provisions in the Evidence, Act, Sec. 57, clause 

oticc. • ^ as tQ j u ji c i a | no ti ce 0 f the names etc. of gazetted 

officers, and the provisions in the same section that the 
'court may resort for its aid to appropriate books or 
documents of reference/ are in advance of the English law 
on these subjects. The.Act (Sec. 60) permits the opinions 
of experts, expressed in any treatise commonly offered for 
sale, and the grounds of such opinion, to be proved by the 
prod uci ion of the treatise if the author is dead etc. This is 
also m advance of English law. 


1 Certified 
copies of 
registers. 


Attested 

instruments. 


17. The Evidence Act (Sec. 65) mikes certified copies 
of registers of births, deaths, marriages, etc. admissible in 
criminal as well as in civil proceedings. In England in 
criminal proceedings, the original registers must be 
produced. 

18. In England, when the validity of an instrument 
depends on its formal attestation, the attesting witness must 
always be produced. In India, the admission of a party 
to such an instrument of its execution by himself has, since 
1855, been sufficient proof of its excution against him. 


19. Under the Evidence Act, Secs. 47 and 73, com 
gegjg' parison of a disputed writing or seal wtth a genuine writing 

or seal may be made by witnesses or by the Court in 
criminal as well as in civil proceedings. There is no such 
provision in England as to seals. As to writings, see 17 & 
48 Vic c. 125. secs. 17, 103 ; and 28 & 22 Vic. c. 18, secs. 
1 &8. 


Oral admi- 
-sion of 
contents of 
documents. 


20. Oral admissions of the contents of a document are 
not admissible as primary evidence under the Evidence 
Act (Secs. 22. 91). In England, on the contrary, the parol 
admission of a party, and his acts amounting to admissions 
are received as primary proof against himself and those 
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claiming under him, although they relate to the contents of a 
•an instrument, which are directly in issue in the cause. 

21. In Englind, the presumption of legitimacy may be ^resumptioi) 
rebutted by proof of the impotency of the husband. Under of legitimacy, 
the Evidence Act (Sec. 112) such proof cannot be given. 

22. Under Sec 118 of the Evidence Act a child is 
competent to testify if it can understand the questions put 
to it, and give rational answers thereto. In England, a child 
to be a competent witness, must believe in punishment in a 
future state for lying. 

23. Husbands and wives are competent witnesses for or Competence 
against each other in criminal, as well as in civil procee- ^ndwives 18 
dings. (Section 120, Evidence Act). This is not so in 
England in criminal proceedings except, of course, when an 

injury to person or property has been committed by the one 
against the other* 


24. In England, an arbitrator, except under very special Privilege of 
circumstances, is privileged as to what passed in his mind 
when exercising his discretionary power. Jfe has no such 
privilege under the Evidence Acr, Sec. 12 1. 

25 The privilege as to non-production of title deeds, Non-produc- 
conferred by the Act (Sec. 130) on witnesses who are not 
parties to the suit, is more extensive than in England. 


26. In England, a witness is excused from replying to Privilege of 
any question the answer to which would have a tendency to Wltness> 
expose him or her or his or her wife or husband, to any 

kind of criminal charges or to any penalty or forfeiture 
Ip India, when the question is as to any relevant matter, the 
rule is the reverse ; see Evidence Act, Sec. 132, which, 
however, provides that no such answer shall subject the 
witness to any arrest or prosecution, or be proved against 
him in any criminal proceeding, except a prosecution for 
giving false evidence by such answer. 

2 7. In England two witness are required in case of 

•certain treasons, and corroborative evidence is required in peijuiy etc. 
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Imjieaching 
credit of 
witness. 


Prior state- 
ment of 
witness. 


Examination 
by Judge. 


Relaxing rules 
as to admis- 
sibility. 


the following cases : — cases of perjury where there is only 
a single opposing witness ; bastardy cases where the mother 
is the only witness ; and suits for bleach of promise of 
marriage. In India conviction for the offences analogous to 
treason may be obtained on the testimony of a single 
witness, and corroborative evidence is not required in any 
of the three cases last mentioned. 

28. In England, the credit of a witness may, amongst 
other ways, be impeached by evidence of facts contradictory 
of the evidence given by him. The express provision of 
the Indian Act, Sec 155, is less extensive. The witness's 
credit, it is provided, can only be impeached in certain 
specified ways, that is, by questions or by testimony going 
directly to his credit, nor mediately through a contradiction 
of the particular matter deposed to by him in the case. 

29. In England evidence of the prior statement of a 
witness is not generally admissible to corroborate his 
testimony. But under the Indian Act, Sec. 157, such 
evidence is admissible if the statement was contemporaneous 
with the fact stated, or made before some competent 
authority. 

30. In England the Judge may recall a witness at any 
stage of a trial and put such legal question to him as the 
exigencies of justice require And inacnmmal case after 
examination of witnesses on the prisoner's behalf, if the Judge 
calls and examines a witness for the prosecution, the 
prisoner's counsel has a right to cross-examine again. 
Under the Indian Act, Sec. 162, the questions put by the 
Judge need not be legal and the witness can not be cross- 
examined without the leave of the Court. 

31. In England, in civil cases, the rule as to admissibility 
may at the trial be relaxed by consent of the parties*. The 
Indian Act gives no such powerf. 


* There are exceptions as to secrets of State, certain attested instru- 
ments. eto. 


+ Whitely Stokes' Anglo-Indian Codas, Vol. II, pp. 827-833. 
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Characteristic features of the English system 
of Judioial Evidence.— The characteristic features of 
the English system of judicial system may be stated as 
consisting of three general principles 

(1) The admissibility of evidence is matter of law 9 but 
the weight or value of evidence is matter of fact . 

(2) Matters of law, including the admissibility of 
evidence are determined by the Judge, matters of fact by 


What are 
chief the 
characteristic , 
features of the 
English ' 
common law 
system of 
Judicial 
evidence*? 
C.U. 1915(b), 


the Jury*. What are the 

“By confiding to the Judge the decision of all questions f 

of law and practice it secures the law and the practice being the Judge and 
altered by any mistake or even misconduct, of the Jury ; I^J^y ? 

by treating as matter of law, and consequently within his Best’s argu- 

province, the admissibility of evidence, and the sufficiency ments for or 
as a legal basis of adjudication of any that may be received, ^h'thcaui 5 
it prevents the Jury from acting without evidence or on of the Jury? 
illegal evidence ; and by entrusting him with the general IQI ^(b)- 
oversight of the proceedings and the duty of commenting ^ 
upon the evidence reaps the benefit of his .knowledge and respective 
experience. But by taking out of his hands the actual functions of a 
decision on the facts and the application of the law to them, j ury um j cr t h e 

it cuts up mechanical decision by the roots, prevents English Law ? 

How f\r Jr els 

artificial systems of proof from forming, and secures the t j, Ig ^idme- 
other advantages of a casual imbunal. Besides the lion between 
difference that exists between the Judge and Jury in station, adopted by" 
acquirements, habits and manner of viewing things, not the Indian 
only enables them to exert on each other a mutual and very sl ^2^ ? ) 

salutary control, but confers an enormous moral weight on 1924 (h). * 

thdir joint action.** (Best, pp. 112-113). 


(3) In determing the admissibility of evidence, produc* Explain what 
tion of the best evidence , should be exacted. th^nale^hat 

The true meaning of this fundamental principle will be the best evi- 
best understood by considering the three Aief applications ^adduced 


* In India, this distinction is observed only in the criminal trials, for 

the civil cases here are not tried by a Jury, as in England. 
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to prove ques- 
tions in dis- 
pute and 
illustrate 
your answer 
by reference 
to the chief 
applic at ions 
of the princi- 
pie. 

C.U. ioi5(l)). 

Illustiate the 
rule : “The 
best evidence 
must In: 
given.” 

C.U. 1920(b). 


Discuss the 
merits of the 
S)Stcm of judi- 
cial evidence 
which insists 
upon ihe viva 
voce examina- 
tion of 
witnesses 
in ojien court* 
C.IT. 1918(b). 


of it. Evidence, in order to be receivable should come 
through proper instruments, and be in general original and 
proximate. With respect to the firsf of these, with the 
exception of a few matters which either the law notices 
judicially, or are deemed too notorious to require proof, the 
Judge and Jury must not decide facts on their personal* 
knowledge, and should be in a state of legal ignorance of 
everything relating to rhe questions in dispute before them, 
until established by legal evidence, or legitimate inference- 
from it. It is obvious that if they were allowed to decide 
on impressions, or on information acquired elsewhere, not 
only would it be impossible for a superior tribunal, the- 
parlies, or the public to know on what grounds the decision 
proceeded, but it might be founded on common rumour or 
other form of evidence, the very worst instead of the best. 
The next branch of this rule in that which exacts original 
and rejects derivative evidence —that no evidence shall be 
received which shows on its face that it only derives its 
force from some«other which is withheld. The remaining 
application of this great principle is that, as a condition 
precedent to the admissibility of evidence, the law requires 
an open and visible connexion between the principal and 1 

evidentiary facts, whether they be ubimate or subiltennate. 

!• 

There are two other remarkable features of the English 
system of judicial evidence, namely, the viva voce exami- 
nation of witnesses and the publicity of judicity evi- 
dence. H Of all checks on the mendacity and misrepiesen- 
tations of witnesses, the most effective is the requiring their 
evidence to be given viva voct y in presence of the party 
against whom they are produced, who is allowed to cross- 
examine them i.e , ask them such questions as he thinks may 
serve his cause. fihe great tests of the truth of any narra- 
tive are the consistency of its several parts and the possi- 
bility of the matters narrated. Stories false in to to are com- 
paratively rare— it is by misrepresentation,. suppression of 
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somethings, and addition of others, that a false colouring is 
given to things, and it is only by a searching inquiry into 
the surrounding circumstances that the whole truth can be 
brought to light. Now although much valuable evidence is 
often elicted by questions put from the tribunal, and 
although the story told by a witness frequently discloses of 
itself some inconsistency or improbability fatal to the whole* 
it is chiefly from the party against whom false testimony is 
direcred that we can expect to obtain the most sufficient 
materials for its detection. He, above all others* is interested 
in exposing it, and is the person best acquainted, often the 
only person acquainted, with the facts as they really have 
occurred. Besides, as the answer to one question frequently 
suggests another, it is extremely difficult for a mendacious 
witness to come prepared with his story ready fitted to meet 
any question which may be thus put to him all on a sudden. 

(Best, pp. 130-131) 

The other great check is publicity of the judicial pioceed- 
ings — the English Courts of justice being open to all 
persons, and in criminal cases the by-standers are even in- 
vited by proclamation to come forward with any evidence 
theymay possess affecting the accused. The advantages of 
this are immense. “In all cases’ 1 observes Bentham, "say 
rather in most, the publicity of ihe examination or deposition 

operates as a check upon mendacity and incorrectness 

Environed, as he sees himself by a thousand eyes, contra- 
diction, should he hazard a false tale, will seem ready to rise 
up in opposition to him from a thousand tongues, many a 
known face and every unknown one, presents to him a 
possible source of detection, from whence the truth he is 
struggling to suppress, may, through some unexpected 
channel, burst forth 10 his confusion.” ^ 

Fundamental rulee of English Law of Eyi- 

denoe— These are (i) Evidence mutt be confined to tfi e ruler of the 

matters in issue. rpart -* * Public T. IDMff English Law 

it IS. 1 I. - X I A 
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of Evidence ' 
and comment 
on them. 

Matt. 1920(b). 


(2) Hearsay is not to be admitted. 

(31 In all cases, the best evidence must be given. 
( Stephen, 3). 


What are the 
leading differ- 
ences between 
judicial inves- 
tigations and 
scientific 
inquiries ? 
Mad. 1919. 


[For comments on rules (1) and (2) see infra . For com- 
ments on rule (3) see infra and pp. 13-14 ante,] 

Difference between Judicial and Scientific in- 
quiries. — The leading differences between judicial investi- 
gations and inquiries into physical nature are as follows . — 

1. In physical enquiries the number of relevent facts is 
generally unlimited and is capable of indefinite increase by 


experiments. In judicial investigations the number of 


relevent facts is limited by circumstances and is incapable 
of being increased. 


2. Physical enquiries can be prolonged for any time that 
may be required in order to obtain full<proof of the con- 
clusion reached and when a conclusion has been reached it 
is always liable to review if fresh facts are discovered, or if 
any objection is made to the process by which it was arrived 
at. In judicial investigations it is necessary to arrive at a 
definite result in a limited time ; and when that result is 
arrived at, it is final and irreversible with exceptions too rare 
to require notice. 


3. In physical inquiries the relevant facts are usually 
established by testimony open to no doubt, because they 
relate to simple facts which do not affect the passions, 
which are observed by trained observers who are exposed 
to detection if they make mistakes and who could not te[l 
the effect of misrepresention, if they are disposed to be 
fraudulent, in judicial enquiries the relevant facts are 
generally complex. They affect the [Missions in the 
highest degree. They are testified to by untrained ob- 
servers who are generally not open to contradiction and 
are aware of the facts which they allege upon the con- 
-elusion to be established. 
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4. f)n the other hand, approximate generalizations are 
more useful in judicial than they are in scientific inquiries, 
because in the case of judicial enquiries every man’s 
individual experience # supplies the qualifications and excep 
tions necesssary to adjust general rules to particular 
facts, which is not the case in regard to scientific 
enquiries. 

5. Judicial enquiries being limited in extent, the process 
of reaching as good a conclusion as is to be got out of the 
materials is far easier than the process of establishing a 
scientific conclusion with complete certainty, though the 
conclusion arrived at is satisfactory. (Stephen's Introduction, 
pp. 44-46 ; Woodroff's Evidence Act, 4th Ed. pp. 27-28). 

The Indian Evidence Act Its scope and object.— 
The Indian Evidence Act ( I of 1872 /, as its Preamble* 
shows, was passed with a view ‘'to consolidate, define and 
amend the law of evidence” prevailing in British India. It is, 
thus, not merely a fragmentary enactment, but a consolidatory 
one, repealing all rules of evidence other than those contained 
in any Statute, Act or Regulation in force ir s »any part of Bri- 
tish India and not expressly repealed by this Act or enacted 
subsequent thereto, f It does not, however, claim to be a 
complete and exhaustive Code of the Law of Evidence for 
British India. (39 Cal. 164). There are also certain other 
Statutes, Acts and Regulations relating to the Law of Evid- 
ence in British India Mr. Field says : "There arq several 
.provisions of Statutes of the British Parliament and of Acts of 
the Indian Legislature which relate to the subject of 
evidence, and which are in force in India.. .It may be well to 
remember that the Evidence Act does not contain the whole 
of the Law of Evidence as enacted by the Legislature, but 

* The Preamble rani aa follows r— "Whareaa it la expedient to consoli- 
date, define and amend the Law of Evidence : it h hen by aaseted as 
follows etc." 

+ Vida S. 2 which repeals all unwritten rules of evidenoe which are not to 
Um found in any Statute, Act or Regulation in force in British India. 
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at the same time there are no other rules of evidence now in* 
India, except such as are contained in this Act or in some 
other Statute, Act or Regulation in force in British India and 
not expressly repealed by this Act.” A person tendering 
evidence must, therefore, show that such evidence is admissi- 
ble under some provisions either of this Act or of some 
other Statute, Act or Regulation in force in British India 
This is the opposite of the rule adopted in continental coun- 
tries. such as France, where every thing is admissible as 
evidence which the law does not expressly exclude. 


Explain brief- 
ly the struc- 
ture of the 
Indian Evi- 
dence Act. 
Bom. 1893. 


Plan of the Aot.— The following is a skeleton of the 
contents of the Act : — 

Part I —Relevancy of Facts. 

Chapter I. — Preliminary matters and Defini- 
tions. 

Chapter II. — Of the Relevancy of Fact* 

Part II.— On Proof. * 


Chapter III.— Facts which need not be proved. 
Chapter IV. — Of Oral Evidence. 

(Chapter V. — Of Documentary Evidence 
Chapter VI. — Of the Exclusion of Oral by 
Documentary Evidence. 

[\irt III. — Production and Effect of Evidence. 

Chapter Vll. —Of the Burden of proof. 

Chapter VIII.— Estoppel. 

* Chapter IX.— Of Witnesses 

Chapter X.— Of the Examination of Witnesses. 
Chapter XL— Of Improper Admission and 
Rejection of Evidence. * 

The Indian Evidence Act consists of three parts. Part I 
mainly deals with the Relevancy of facts or with answer to the 
question, ‘what facts may and what may not, be proved in or- 
der to establish the existence of the right, duty or liability de- 
fined by substantive law’. Pait II dpals with Proof of focts and 
decides, ‘what sort of evidence is to be given of a fact which. 
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may be proved. 1 Part III deals with the Production And Effect 
of evidence or decides 'by whom and ' in what manner the 
evidence must be produced by which any fact is to be 
proved. 1 

Part I consists of two chapters (I and II) containing 55 
sections (1 — 55). Chapter I consists of Ss. 1-4 and deals 
with certain preliminary matters, such as, short title, the 
date and the extent -of operation of the Act and the inteipreta- 1 
tion of certain terms used in the Act. Chaptei 1 1 consists of 
Ss. 5-55 dealing with the subject of relevancy of facts 

Pait II provides'for proof of facts and consists of four chap- 
ters (III — VI) containing 45 sections (Ss. 56-100) : Chapter III 
consisting of Ss. 56-58 deals with facts which need not be 
proved. Chapter IV containing sections 59-60 deals with oral 
evidence. Chapter V deals with documentary evidence and 
consists of Ss. 61-90. Chapter VI deals with the question of 
exclusion of oral by documentary evidence and the excep- 
tions theieto (sections 90-100). 

Pait III consists of five chapters ( VII — XI ) and 67 sec- 
tions (101 — 167) dealing with the production and effect of evi- 
dence. Chapter VII deals with the subject of the burden of 
proof and presumptions (Ss. 101-IX4). Chapter VIII deals 
with estoppels (Ss. 115-117). Chapter IX speaks of witnesses 
who are competent to testify (Ss. 1 18-534). Chapter X deals 
with the examination of witnesses ( Ss. 135-166); and 
Chaptei XI deals with the effect of improper admission 
and rejection of evidence (S. 167). 

The general arrangement and the substance of the Indian * Thc olj j ect ()i 
Evidence Act is sufficiently explained in the following extracts judicial pro- 
from Sir J. F. Stephen’s Introduction to the Evidence ^ deter ^ 
Act : — ruination of 

“All rights and liabilities are dependent upon and arise ^B^and lia- 
out of facts. Every judicial proceeding whatever has for its depend upon 
purpose the ascertaining of right or liability. If the proceed- facts.’] 
ing is criminal, its object is to ascertain the liability to punish- ri3ythe C ° n 
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application c 
the above • 
principle to a 
udicial 
enquiry. 

C. U. 1903* 


ment of the person accused. If the proceeding is civil, the 
object is to ascertain some right of property or of status, or 
the right of one party, and the liability of the other, to some 
form of relief. In order to effect this result, provision must 
be made by law for the following objects : — First , the legal 
effect of particular classes of facts in establishing rights and 
liabilities must be determined ( This is the province of 
•what has been called substantive law). Secondly , a course 
of procedure must be- laid down by which persons interested 
may apply the substantive law to particular cases. (This 
is the province of what is called adjective law or law of 
procedure). 

The law of procedure includes, amongst others, two main 
branches, — (1) the law of pleadings which determines what in 
particular cases are the questions in dispute between the 
parties, and (2) the law of evidence ; which determines how 
the parties are to convince the court of the existence of that 
state of fact which according to the provisions of subs- 
tantive law, would establish the existence of the right or 
liability which they allege to exist. 

The following is a simple illustration : A sues B on a 
bond for Rs. i,ooo. B says that the execution of the bond 
was procured by coercion. The substative law is, that a 
bond executed under coercion cannot be enforced. The law 
of procedure lays lown the method according to which A is 
to establish his right to the payment of the sum secured by 
the bond. One of its provisions determines the manner in 
which the question between the parties is to be stated. The 
law of evidence determines— • 

(1) What sort of facts may be proved in order to 
establish the existence of that which is defined by the 
substantive law as coercion ? 

(2) What sort of proof is to be given of those facts ? 

(3) Who is to give it and how is it to be given ? 

Thus, before the law of evidence can be .understood or 
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applied to any particular case it is necessary to know so 
much of the substantive law as determines what, under given 
states of fact, would* be the rights of the parties, and so 
much of the law of procedure as is sufficient to determine 
what questions it is open to them to raise in the particular 
proceeding. 

Thus is general terms the law of evidence consists of. 
provisions upon the following subjects 

(1) The relevancy of facte or what sort of facts may be 
proved in order to establish the existence of the 
right, duty 01 liability defined by substantive law. 

( This forms the subject-matter of Pai t I of the 
Evidence Act ). 

(2) The Proof of facte or what sort of proof is to be given 
of the fact£. ( This is dealt with in Part II of the 
Evidence Act ). 

(3) The production of proof of relevant facts />., who 
is to give it and how is it to be given. ( This is 
dealt with in Part III of the Evidence Act ) 

The above three general heads may be distributed more 
particularly as follows : — 

1 . Relevancy of Pacta— Facts may be related to 
rights and liabilities in one of two ways ; — 

(1) They may by themselves or in connexion with other 
facts, constitute such a state of things that the 
existence of the disputed right or liability would be 
a legal inference from them. From the fact that 
A is the eldest son of B, there arises of necessity the 
inference that A is by the law of England the heir- 
at-law of B, and that he has such rights as that 
status involves. From the fact that A caused the 
death of B, under certain circumstances, and with a 
certain Intention or knowledge* there arises of 
necessity' the inference that A murdered B and is 
liable to the punishment provided by law for murder. 
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Facts thus related to a proceeding may be called 
facts in issue, unless their existence is undisputed. 

( :) Facts which are not themselves in issue in the sense 
above explained, may affect the probability of the 
existence of facts in issue, and be used as the 
foundation of inferences respecting them ; such 
- facts are described in the Evidence Act as relevant 

facts. 

All the facts with which it can in any event be necessary 
for Couits of justice to concern themselves, are included in 
these two classes. The first great question, therefore, which 
the law of evidence should decide is, what facts are relevant. 
( The answer to this question is to be learnt from Chaptei 
1 1 of the Evidence Act) What facts are in issue in a parti- 
cular case is a question to be determined by the substantive 
law, or in some instance by that branch of the law of pioce- 
■dure which regulates the forms of pleading, civil or cuminal. 

II. Proof, of Relevant Facts.— Whether an 
alleged fact is a fact in issue or relevant fact the Court can 
draw no inference fiom its existence till it believes it to 
exist ; and it is obvious that the belief of the Court in the 
•existence of a given fact ought to proceed upon grounds 
altogether independent, of the relation of the fact to the 
object and nature of the proceeding in which its existence 
is to be determined. The question is whether A wrote a 
letter. The letter may have contained the terms of a 
contract. It may have been a libel. It may have constituted 
the motive for the commission of a crime by B. It mdy 
supply proof of an alibi in favor of A. It may be an admis- 
sion or a confession of a crime ; but whatever may be the 
relation of the fact to the proceeding, the Court cannot act 
upon it unless it believes that A did write the letter, and that 
belief must obviously be produced, in each of the cases 
mentioned, by the same or similar means. If the Court 
requires the production of the original when the writing of 
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the letter is a crime, there can be no reason why it should 
be satisfied with a copy when the writing of the letter is a 
motive for a crime. In^hort, the way in which a fact should 
be proved depends on the nature of the fact, and not on the 
relation of the fact to the proceeding. 

Some facts are too notorious to require any proof at all, 
and of these the Court will take judicial notice ; but if a fact 
does require proof, the instrument by which the Court must 
be convinced of it is evidence, by which is meant the actual 
words uttered or documents, or other things actually 
produced in Court, and not the facts which the Court 
consideis to be proved by these words and documents. 
Evidence in this sense of the word must be either (i) oral or 
1 2 ) documentary. A third class might be formed of things 
produced in Court, not being documents, such as the 
instruments, with which a crime was committed, or the 
property to which damage had been done, but this division 
would introduce needless intricacy into the matter. The 
reason for distinguishing between oral and, documentary 
-evidence is that in many cases the existence of the latter 
•excludes the employment of the former , but the condition 
■of material things other that documents, is usually proved 
by oral evidence, so that there is no occasion to distinguish 
between oral and material evidence. 

III. Production of Proof.— This includes the 
subject of the burden of proof ; the rules upon which answer 
the question. — By whom is proof to be given ? The subject 
of witnesses ; the rules upon which answer the question. — 
Who is to give evidence, and under what condition ? The 
subject of the examination of witnesses ; the rules upon which 
answer the question — How are witnesses to be examined, and 
how is their evidence to be tested ? Lastly, the effect upon 
the subsequent proceedings, of mistakes in the reception and 
rejection of evidence, may be included under this head.” 

Tabular. Soheme of the Act.— The following 
tabular scheme of the Act taken from Stephen's Introduction, 
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to the Indio n Evidence Act clearly explains the general plan 


and arrangement of the Act. 

The object of legal proceedings is . the 
determination of rights and liabilities, 
which depend on fact (S.3) 


in issue (S. 3) relevant to 

the issue (S. 3) 
which may be— 

- T~ J 

They may be 


judicially proved by proved by 

noticed : oral evi- documentary 

Ch. III. dence : evidence : 

Ch. IV. Ch. V. 

I which is — 

I 


This proof must be produced by the 
party on whom the burden of proof 
rests (Ch. VII), unless he is 
estopped (Ch. VIII.) 


” — connected with the 
issue : Ss. 5—16. 

— admission : Ss. 17 — 31, 
— statements by persons 
who cannot be called 
as witnesses : Ss. 3a — 3$ 
— statements under 

special circumstances s 

Ss. 34—39. 

—judgments in other 
cases : Ss. 40 — 44. 
—opinions : Ss. 45—51. 
^—character : Ss. 52—55. 

— primary or secondary : 
Ss. /Si— 66. 

—attested or unattested : 
Ss. 67—73. 

— public or private : 
Ss. 74 — 7b. 

— sometimes presumed 

to be genuine : 
Ss. 79—90. 

, -exclusive or not, of,. 
L oral evidence Cb. V. 


If given by witness (Ch. IX) they must 
testify subject to rules jis to examin- 
ation (Ch. X). Consequence of 
mistakes defined (Ch. XI). 

N, B . — The figures refer to the Chapters and Sections of the Act 


which treat of the matter referred to. 
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The Indian Evidence Act. 

* PARTI. 

This part comprises chapters I and II, the former dealing 
with certain preliminary matters, such as, short title, the date 
and extent of operation of the Act and the definition of 
certain terms used in the body of the Act and the latter,' 
with the subject of the relevancy of facts. 

CHAPTER L— Preliminary (Sees. 1—4). 

Date and Extent of Operation of the Act. — To what 
The 1 ndian Evidence Act (I of 1872) came into extent are the 
operation on the fir^t day of September, 1872. It {he V }n 5 j^ n of 
extends to the whole of British India and applies Evidenc^Act 
to all judicial proceedings in or before anv Court applicable to 
including \native) Court martial. But it does not — M 
apply (1) to affidavits presented to any < ourt or ed^to any 6 * 11 
officer ; and (2) to proceeding before an arbitrator court ; (£) 

(Si). , proceedings 

British India — means all territories and places within arbitrator ? 
His Majesty’s dominions which are for the time being C.U.1911 (b)~ 
governed by His Majesty, through the Governor-General of ^onTof the 
India or through any Governor or other officer subordinate to Evidence Act 
the Governor-General of India. (S. 3', cl 7, General Clauses a PP llc ^ e t0 
Act, X of 1897). before an 

Judicial Proceedings — The expression means arbitrator ? 

proceedings before a Court of judicial tribunal in which ’ U ‘ 20 
judicial functions are being exercised. An enquiry in the 
course of which evidence is, or may be, legally taken on 
oath is included in this expression. An enquirty is judicial 
if the object of it is to determine a jural relation between one 
person and another, or a group of persons ; or between him 
and the community generally ; but even a judge acting with- 
out such an object in view is not acting judicially. (12 Bom. 36) 

Court— This word includes all persons, except arbitrators 
legally authorised to take evidence. {Vic fir s. 3) 
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Court-martial — The expression means and includes 
native Court-martial only. In the case of European Court- 
martial, the provisions of the Indian Evidence Act do not 
apply- (38 Vic. c. 7, s. 101 ; 44 & 45 Vic., c 58, s. 127). 

Affidavits — Vide O. 19, Rr, 1-3, Civil Procedure Code 
and S. 539, Criminal Procedure Code. 

. Arbitrators -The arbitrators are not bound by the 
strict rules of evidence. But they are bound to conform to 
the rules of equity and natural justice. As to proceedings 
befoie arbitrators, vide s. 89 and schedule II of the Civil 
Procedure Code. 

Enactments repealed by the Act. — (1 The 

Indian Evidence Aci has repealed — 

(fl) all rules of evidence not contained in any 
Statute, Act or Regulation pi force in any 
part of British India ; 

Note — Thus '*) the whole of the English common law 
1 ules of evidence that the were hitherto in force in British 
India, but not contained in any Statute, Act or Regulation, 
and (b) all rules of Hindu and Mahomedan Law relating to 
evidence have been repealed. 

( 6 ) all suj:h rules, laws and regulations as have 
acquired th£ force of law under S. 25 of 
the Indian Councils Act, 1861, in so far 
as they relate to any matter herein pro- 

* vided for $ 

Note— S. 25 of the Indian Councils Act, 1861, enacts 
that no rule, law or regulation, which, prior to the passing 
of the said Act, were made by the Governor-General or by 
any other authority, shall be deemed invalid etc. Those 
rules, laws and regulations which have thus been validated 
and have acquired the force of law by S. 23 of the Indian 
Councils Act, 1861, are repealed by the Evidence Act in so 
far as they relate to any rule of evidence contained in 
this Act 
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(c) the following enactments (i) 26 Geo. III. 
c. 57, s. 38 (so far as it relates to Court of 
Justice in jthe East Indies) (it) 14 and 15 
Vic c. 99, s. 11 and so much of s. 19 as 
relates to British Indict j (iii) Act XV of 
1852 ; (iv Act XIX of 1853. sec. 19 5 iv) 

Act II of 1855 ; vi j Act XXV of 1861^ 
s. 237. 

(2) Hut nothing herein contained shall be 
deemed to affect any provision of any Statute, 

Act or Regulation in force in any part of- British 
India and not hereby expressly repealed. (S. 2 \ 

Note— This Proviso is important. It saves all rules of 
evidence which arc to be found in any Statute, Act or 
Regulation in foicc in British India and which aie not 
expressly iepealed*by the Act. Some of these rules are to 
be found in ss. 49 and 50 of the Indian Registration Act, 
ns. 19 and 20 of the Indian Limitation Act, ss. 54,107 and 123 
of the Tiansfer of Pioperty Act, ss. 509-512 «of the Criminal 
Procedure Code, s. 50 of the Hindu Wills Act, Rr 10 & 12, 

O. 26 of the Civil Proceduie Code, ss. 589 and 590 of the 
Bengal Municipal Act (III of 1897, 13 . C.) and the like. For 
a complete list of the Statutes, Act and Regulations which 
1 elate to the subject of evidence and which have been saved 
by this Act, see Whitley Stoke’s Anglo-Indian Codes, Vol. II. 

Definitions. — In this Act the following worts 
and expressions are used in the following senses, 
upless a contrary intention appears from the 
context : — 

(1 Court. — “Court" includes all. Judges and c.U.191* (*)• 

Magistrates, and all persons, except arbitrators, 
legally authorised to take evidance. 

Note.— This definition of “Court ’ is not exhaustive and 
is framed only for the purposes of this Act. In a trial by 
jury, the word “Court" includes both the judge and the Jury 



*8 fNDlAN L\W OF EVIDENCE. 

( 4 Cal. 483). A Commissioner appointed to take evidence 
under Rr. 1— io, 0.26, C. P. C. or under Ss. 503-508. Cr. P.C. 
is a Court. (15 Mad. 147). As to whether a registering 

officer is a Court, there is a conflict of rulings. 

* 

(2) Fact — "Fact* means and includes - 
(i' anything, state of thing®, or relation of 
things, capable of being perceived by the 
senses ; 

(ii) any mental condition of which any person 
is conscious. 

/ (lustrations.— (a ) That there are certain objects arranged 
in a certain order in a certain place is a fact. ( 0 ) That a 
man heard or saw something, is a fact, (c) That a man said’ 
certain words, is a fact. (//) That a man holds ceitain 
opinion, has a ceitain intention, acts m good faith or 
fraudulently, or uses a particular word in a particular sense, 
or is or was at a specified time conscious of a particular 
sensation, is a faet. (e) That a man has a ceitain leputa- 
tion, is a fact. 

Note. — Clause (1) refers to what may be called physical ' 
or external facts. Illustrations ( a ), (3) and (f) exemplify this 
clause. Clause (ii) refers to psychological or internal facts. 
Illus. (d) and (*) illustrate this clause. The English Jurists 
have divided facts into : — (1) Physical and Psychological \ . 
(2) Events and States of things , (3) Positive or Affirmative 
and Negative . Of these divisions the Indian Evidence Act is 
concerned with only physical and psychological facts. A 
physical fact is that which manifests itself to the external 
senses. A psychological fact is that which exists in the mind. . 
The sh’ot of a musket, which kills a man, is a physical fact, 
the intention of him who fires it is a psychological fact. 
The Indian Evidence Act includes under physical facts, 
“any thing, state of things or relation of things capable of ' 
being perceived by the senses” ; and under psychological 
facts, “any mental condition of which any person is consci- ~ 


C.U. 1918(a), 
1905, 1920(a) . 

1926 (a) ; 

All. 15. 
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oils.” Organs of senses are (i) eyes, which see, (2) ears 
which hear, (3) nose which smells, (4) tongue which tastes, 
and (5) touch which feels. So physical facts are things, states 
of things or relation* of things, which can be seen, heard, 
smelt, tasted or felt by touch. Psychological fact is any 
mental condition 01 state of mind df which any person is 
conscious or any person can know and remember. This 
latter class of facts are incapable of direct proof by the testi- 
mony of witnesses ; their existence can only be ascertained 
either by the confession of the party whose mind is their seat 
or by presumptive inference from physical facts. 


l 3 ) Relevant — One fact is «;aid to be relevant 
to another when the one is connected with the 
other in any of the wavs referred to in the 
provision of this Act relating to the relevancy 
of fact.* 

Note. — The \tford “relevant" means that any two facts 
to which it is applied are so related to each other that, 
according to the common course of events, one either taken 
by itself or in connexion with other facts, proves or renders 


C.U.1914 (a 
1910 (b), 21 
(b), 19 (a), 

*3 (b), 28 (a), 
24 (a), 27 (b) 5 
All. 1916 ; 
Punj. 1915 5 
Mad. 1916. 
Relevancy 
means connect 
tion of event* 
as cause and 
effect. 


probable the past, present or future existence or non- 
existence of the other. (Stephen’s Digest). Facts which 
aie not themselves in issue, may affect the probability of the 
existence of facts in issue and be used as {he foundation of 
inferences respecting them ; such facts are described in the 
Act as relevant facts. Sections 6—55 infra treat of the 
relevancy of facts. 

A fact is lelevant to another fact when the existence of 
the one can be shown to be the cause or one of the causes, 
or effect or one of effects of the other, or where the 
existence of the one, either alone or together with other 
facts, renders the existence of the other highly probable, 


What is 
meant by the 
expression 
“relevancy** 
as referring 
to the 

admissibility 
of evidence 
in judicial 
enquiries ? 

C. U. 1904. 
Explain what 
Is meant by 
“hearsay 
evidence”. 
What in the 
Evidence Act, 
are the excep? 


* Vldt Chapter II, Sections 6-55 poet. The various ways in which a fact 

nay be so related to one another as to be relevant ara described in as. 6-55 
of this Act 
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lions to the 
general rule, 
•‘Hearsay 
evidence is 
not admis- . 
sible” ? 

C.U. 1911(a). 

Give some 
exceptions m 
the Evidence 
Act to the 
rule exclud- 
ing hearsay. 
C.U. 1915(b), 
1927 (b). 


C.U. 1918(a), 
1914 (a), 

1921 (Suppl.). 
1921 (b), 

1919 (a), 27 
(b), 26 (b) ; 
Bom. 1917(b). 
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according to the common course of events. Four classes of 
facts which in common life would usually b^regarded as 
falling within this definition of relevancy, are excluded from 
it by the law of evidence except in certain cases 

1. Facts, similar to, but not spetially connected with, each 
other. {Res inter alios acta), 

2. The fact that a person not called as a witness has 
asseited the existence of any fact. (Hearsay). 

3. The fact that any person is of opinion that a fact exists. 
(Opinion), 

4. The fact that any persons character is such as to 
render conduct imputed to him probable or improbable. 
(Character). 

To each of these four exclusive rules there aie, however, 
important exceptions which are defined by the law of 
evidence. (Exceptions to the first rule are embodied in ss. 
ii, 14, 15 and 40-44: exception to the second rule in ss. 
17-39 ; exceptions to the third rule in ss. 45-51 and exceptions 
to the fourth rule m ss. 52-55 of the Evidence Act). 

(4) Facta*in issue— b The expression “fact 
in issue" mean', and includes any fact froi% which, 
either by itself, or in connection with other facts, 
the existence, non-existence, nature or extent of 
any right, Ifabjlity or disability asserted or denied 
in any suit or proceeding necessarily follows. 

(ii) Whenever, under the Civil Procedure Code 
any Court records an issue of fact,* the fact to be 
asserted or denied in answer to such issue is also 
a fact in issue. 

Illustrations , — A is accused of the murder of B. At his 
trial the following facts may be in issue : (1) That A caused 
B’s death ; (2) that A intended to cause B*s death, (3) 
that A had received grate and sudden provocation from B 1 
(4) that A, at the time of doing the act which caused B*s 


* See Order 14, C P Code 



PRELIMINARY. 


death was, by reason of unsoundness of mind, incapable of 
knowing its nature. (These facts, if proved, would necessarily ' 
lead to the inference that A is or is not liable for the murder 
of B and if liable, to what extent). 

Note. — The “facts in issue” are facts out of which some « * ■ • 

ji 2LCCS IT) 1SSUC 

legal right, liability or disability involved in the enquiry, mean the 
necessarily arises, and upon which accordingly, a decision mat f ers which 
must be arrived at. Matters which are affirmed by one party o[ e whfch SPUte 
to a suit and denied by the other may be denominated “facts f° rm the sub- 
in issue.” What facts are in issue in a particular case, is a aonhithe 1 
question to be determined by the substantive law or in some suit, 
cases by that branch of the law of proceduie which regulates 
the law of pleadings, civil or criminal. [ In civil cases facts stand by” 
m issue are determined by the process of framing issues — “fact in 
Vide O XIV. Rr. 1—7. C. 1 \ C. In criminal cases the charge h^isrt^ 
constitutes and includes the facts in issue. — Vide Ch.XlX distinguished- 

Ci . P. C 1 J from or re fa*’ 

‘ J ed to an 

Facts in Issue, may be defined as a materal fact which is “issue of 

in dispute between the parties and it becomes an issue when ^ 

it is stated by one party and denied or no** admitted by the Explain with* 
other and it therefoie becomes necessary to prove the same illustration 
in order t£ establish the claim or defence. 1 Kinney). issue” tS m 

Issue.-— The word “issue” has a technical meaning under W* 

the Civil Procedure Code. Issues arise when a material 
pioposition of law or facts is affirmed by the one party and 
denied by the other. Material propositions are those 
propositions of law or fact which a plaintiff must allege in' 
order to show a right to sue. Each material proposition* 
affinned by one paity and denied by the other must form- 
the subject-matter of a distinct issue. Issues are of two 
kinds . (1) Issues of fact ; (2) Issues of law . ( Order 14,. 

C. P. C.) In the E\idence Act the expression “fact in issue” 
means those facts which are to b£* proved for the purpose 
of evidencing such issues of fact under the Civil Procedure 
Code. Under the Penal Code, each offence* or charge is an. . 
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issue to be tried In all substantive laws, any right or liability 
to be determined is an issue. By the adjective laws or laws 
of procedure, forms of pleading, civil or criminal, determine 
the issues to be tried. In the early ages of common law, 
he pleadings were altercations in open Court, in presence of 
the Judges, whose province it was to superintend or moderate 
the oral contention thus conducted before him. In doing 
this their general aim was to compel the pleaders so to 
manage their alternate allegations as at length to arrive at 
some specific point ot matter affirmed on one side and denied 
on the other. If this point was matter of fact, the parties 
were said to be at issue (ad exitum — that is, at the end of 
their pleading) ; and the question thus raised for decision 
was called the issue. ( Ureenleaf on Evidence). 

C.U. 1918(a), ' 5 ) Document. — "Document” means any 

1915 (a), * matter expressed or described upon any substance 

by means of letters, figures or murks or bv more 
than one of those means intended to be used, or 
which may be used for the purpose of recording 
that matter.* 

Illustrations. — A writing is a document. Words printed, 
lithographed or photographed are documents. ,A map or 
plan is a document. An inscription on a metal plate or stone 
is a document. A caricature is a document. 

Note — Under the t term “documents” are properly in- 
cluded all material substance on which the thoughts of men 
are represented by writing or any other species of con\ention- 
all mark or symbol. Thus the wooden scores on which bakers, 
etc. indicate, by notches, the number of loaves of bread or 
quarts of milk supplied to their customers are documents 'as 
much as the elaborate deeds. (Best on Evidence, 209). 

*9*5 (a). l8(a) ' . ( ^ 1 Evidence. — “Evidence” means and 

1921 (Suppl.). includes— 

1920 (a), 

1020 (b), 

.26 (a) ; * Cf. Sec 29 of the Indian Penal Code and Sec. 3 ( 16 ) of the General 

All. If I S- Clauses Art (X of 1897 ) 
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(/) all statements which the Court permits or Define 
requires to be made before it by witnesses, in f*§icial * 
'relation to matters of fact under enquiry : these evidence, 
are called oral evidence) ; Mad. 1916. 

(it) all documents produced for the inspection 
of the Court : ( these are called documentary 
evidence). 

Note. — The definition of “evidence” given here is not. 
exhaustive. It does not cover everything that the court has 
before it There are certain other media of proof e. $■., the 
statements of parties and accused persons, the demeanour 
of witnesses, the result of local investigations, fact of which 
the court takes judicial notice and any real or personal 
property, the inspection of which may be material in deter- 
mining the questions at issue, such as weapons, tools or stolen 
property. All these materials in addition to the oral state- 
ments of witnessed and documents, may be considered by 
the judge in coming to a right decision, but aie not included 
in this definition. 

The word evidence in law includes all the legal means, 
exclusive of mere arguments, which tend to prove or disprove 
any matter of fact, the truth of which is submitted to judicial 
investigation. (Taylor) Phipson defines it to mean the facts, 
things and documents which may be legally received in 
order to prove or disprove the fact under enquiry. Mr. Best 
says : — '‘The word evidence signifies in its original sense 
the state of being evident 2.?., plain, apparent or notorious. 

But by an almost peculiar inflexion of our language it is 
applied to that which tends to render evident or to generate 
proof. This is the sense in which it is commonly used in 
'Our law books. Evidence thus understood has been defined 
-as any matter of fact, the effect, tendency or design of which 
is to produce in the mind a persuasion, affirmative or dis- 
affirmative, of the existence of some other matter of fact 
The fact sought to be proved is termed the principal fact ; 
the fact which tends to establish it, the evidentiary fact” 

3 



34 


INDIAN LAW OF EVIDENCE 


Division of Evidence.— Evidence may be- 
M * i'-y/oi Circumstantial . 


(A) Primary or Secondary. 

(c) Ural 01 Documentary or. Rt al. 


1 11 ustr.it? the 
distinction 
between direct 
and circums- . 
tantial evi- 
dence. 

C. U.r 9 i7(b), 
1921 (Suppl.), 
1919 (a). 

What do you 
understand by 
“direct” and 
“indirect” or 
“circumstan- 


((f) Original or He ( rsay. 

Direct and Circumstantial.— Mr. Starkie says — 
Evidence of a fact may be* obtained in two ways, namely — 
(1) By information derived either immediately or mediately 
from those who had actual knowledge of the fact ; or (2) By 
means of inferences or conclusions diawn from other facts 
connected with the principal fact which can be suffi- 
ciently established. Direct evidence is the testimony 
of a witness to the existence or non-existence of the fact 
or facts in issue e. g t A kills B ; C sees the act 
done . here the evidence of C is direct. Circumstantial 


tial" evi- 
dence ? 
Differentiate 
between the 
two with 
illustrations. 
C.U. * 12 (a). 
Distinguish 
circumstantial 
for direct 
evidenc j. 

C.U. * 25 rb) 
Explain whal 
is meant by 
circumstantial 
evidence. 
Distinguish 
circumstantial 
evidence from 
direct evi- 
dence. Illus- 
trate your 
answer by two 
examples. 

C. U. 19 lb). 

Explain : — 

circumstantial 

evidence. 

All. 1916, 
Bom. 1917(b). 


evidence is the testmony of a witness to other facts f 10m 
which the fact in issue may be inferred 1 *. g. A kills B — no 
one sees the act done, but C hcai s a cry and a shot and 
sees A miming away and finds a gun near B, belonging to A ; 
heie the evidence of C is circumstantial As regards ad- 
missibility both direct and circumstantial evidence stand on- 
toe same footing. But direct evidence is generally of supeu- 
or cogency ; the advantage of the former is that there is only 
one source* of error, vis., fallibility of the testimony while 
the other has in addition fallibility of inference. The weight 
of direct evidence vanes according to the credit given to a 
witness ; the weight of circumstantial evidence varies also 
according to the number of independent facts they support ; 
but sometimes, when circumstances connect themselves closely 
with each other, when they form a large and a strong body 
so as to carry conviction 'to the mind of the iury, it may be 
proof of a more satisfactory sort than that winch is direct. 
When the pi oof arise* from the irresistible force of one or 
other circumstances which we cannot conceive to be fraudu- 
lently brought together upon one point,that is less fallible than 
under some circumstances direct evidence may be : it is 



therefore 
do not”,* 
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said that “ witnesses may lie ; but circumstances Distinguish 

between 
direct and 


Primary and Seooniaiy.— Prim-ry evidence is that 
which from its own production shows to ad nit of ito higher 
or superior source of evidence. Secondary is that which 
horn it* production implies the existence of evident c superior 
to itself. Primary evince is th it which the law requires 
to be given first. Secondary is that which may be* given in 
the absence of that better evidence when an explanation of 
its absence has been given (2 Q. B. 113) Mr Phipson says : 
“ Primai y evidence means the best or highest kind, that 
which the law regaids as affording the greatest certainty of 
the fact in question ; thus production of the original docu- 
ment or proof of an admission of its contents by the party 
against whom it is tendered is considered primary in this 

•* 

* But Mr Taylor says "Witnesses may lie, but circumstances cannot," 
lias been more than once repeated from the Bench and is now almost received 
as a judicial maxim , yet certainly, no proposition can he more false or danger- 
ous than this If circumstances mean— and they can have no other meaning 
— those facts which lead to the inference of the fact in is'iue, they not only 
can, hut constantly do, lie ; or in other words, the conclusion deduced from 
them is often false ” In circumstantial evidence, if a single link in the chain 
of proof be wanting or be proved false or fallacious, then the entire fabric is 
demolishe I Circumstantial evidence can produce probable inference, such as 
our common sense draws from circumstances usually occuring in such cases. 
There are almost infinite shades from the lightest probability to the highest 
moral certainty Circumstantial evidence is not conclusive proof of any fact 
in issue, but only a conclusion derived from circumstances by the united aid of 
experience and reason To convict on circumstanbal evidence alone, not 
only must the court be satisfied that each of the facts on which the presump' 


circumstan- 
tial evidence. • 
Estimate , 
their respec- 
tive value in 
the matter of 
proof. C.U. 
/ 23 (b), /12(b). 
What is 
primary 
evidence* ? 
What is 
secondary 
evidence ? 
When is the 
latter 

admissible ? 
C.U. 1913(b), 
’16 (a). 

1901, 1905, 

I9IO (a), 

•l 4 (a). 

Explain and 
illustrate : — 
“Primary and 
secondary 
evidence**. 

C. U. 19 (a). 
Define : — 
secondary 
evidence. 

All. *15. 

Conviction on 
circumstantial 
evidence. 


tion^of guilt is founded is proved beyond reasonable doubt, but there must be 
a chain of circumstances so far complete as to leave no doubt for connecting 
the accused with the commission of the crime ; the, circumstantial evidence 
must be exhaustive and exclude the possibility of guilt of any other person or 
must point conclusively to the complicity of the accused (18 C W. N 1144) 
Before finding an accused pereon guilty of an cf once the court must be satis- 
fied that the incriminating facts arc incompatible with his innooence and are 
incapable of explanation upon any other hypothesis than that of his guilt.. 
<4 Punj..WR.llS). 
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Deli no ur 
explain : — 
Real evidence, 
Mad. ’i 6 . 


Explain and 
illustrate : — 
“Hearsay * 1 

C.U. 19 (a). 

What is 
“hearsay 
evidence” ? 
On what 
principle is it 
generally 
excluded ? 

C. U. 20 (b). 
“Hearsay is 
no evidence* 
Illustrate 
exception to 
this rule 
C.U. *27 (b). 


sense. Secondary evidence means inferior or substitutionary- 
evidence, that which itself indicates the existence of more 
original sources of information ; thus a copy or the recollec- 
tion of a witness Avho has read the document, is secondary.” 

Oral, Documentary and Beal— (1) Oral— This is 

evidence given by word of mouth in open court or in such 
other way as the court may direct It includes all statements 
which the couit permits or requires to be made before it by 
witnesses in relation to the matter of fact undci enquiry. The 
value thereof depends upon the demeanour of a witness, 
and the credibility that can be attached to his evidence after 
cross-examination. (11) Documentary— This is evidence 
given by the production of deeds, documents, lctteis or 
anything in writing. It may, as already explained, be primary 
or secondary (iii) Real — This kind of evidence is the produc- 
tion of a particular thing in couit, including evidence furnished 
by things, as distinguished from persons, as well as evidence 
furnished by persons considcied as things. It is of gieat 
1 value m certain cases, but this value depends to a gre.it 
extent upon oral evidence to connect the thing produced with 
the fact in issue (Kinney). 

Original and hearsay.*— Original evidence means 
any oral or documentary statement whose materiality depends 
on the fact that it wa$ made and not on the fact that it was 
true; the term hearsay (or derivative or secondhand) evidence 
referring to statements which are offered as evidence of their 
own truth. (Tlupson). Hearsay, in its legal sense, is confined 
to that kind of evidence (whether spoken or wntten) w'hich 
docs not derive its credibility solely from the ciedit due to 

the witness himself, but rests also in part on the veracity and 
* . 

* The word "hearsay” is used in various senses. Sometimes it means 
whatever a person is heard to say i sometimes it means whatever a person 
d eclar es on information given by some one else not upon the evidence of his 
own senses: sometimes it is treated as being nearly synonymous with 
"irrelevant.” (Stephen’s Introduction). 
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competency of some other person from whom the witness may 
have received his information. ( Phillip’s Ev. 143 ). Another 
definition is : “the evidence not of what the witness knows 
himself but of what he lias heard from other” or *‘a statement * 

made by a witness of what has been said and declared out of 
court by a peison- not a party to the suit ” “Secondary evi- 
dence of oral statements is geneially referred to as hearsay 
evidence and the word, according to its literal mcanmg^hould ' 
pci haps be confined to oral cvidence,but it is, as a matter of 
ta(t, now used to cover evidence both oral and written and 
also statements m which a person who is not called, states 
what he saw and heard. As a general rule this is not admissi- 
ble, but there are exceptions as hercaftei shewn." (Kinney). 

Beat's Classification of Evidence.— Mr. Best 


mentions the following divisions of evidence : — 

1 In the first place, evidence is cither direct 01 indirect, 
arcoiding as the principal fact follows from the evidentiary, 
the factum firobandum from the factum probans, immediately 
or by inference. Direct evidence is commpnly used as 
limited to cases whcie the principal fact or factum proban- 
dum is attested directly by witnesses, things or documents. 
Indnect evidence, known also by the name of circumstan- 
tial evidence, is eithei conclusive or presumptive ; conclusive 
where the connection between the principal and evidentiary 
facts, the factum probandum and factum proban r. is a 
necessary consequence of the laws of nature ; presumptive, 
where it only rests on a greater or less degree of probability. 


II. Again, evidence is either real or person it. By real Distinguish 
evufcnce is meant evidence of which any object belonging to 


the class of things is the source, persons ako being included indirect, (b) 

in respect of such properties as belong to them in common ***! and , 4 
_ , , , , .... _ , _ , personal, ic) 

with things. Personal evidence is that which is afforded by original and 

a human agent, either in the way of discourse, or by volun- derivative, 


tary signs. 


evidence. 

CL U. 1908. 


III. The next division of evidence is that all evidence 
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is either original or unoriginal. By ■ original evidence is 
meant evidence either ab intra or ab extra, which has an 
independent piohativc force of its .own ; unor^tnnl^ also 
called derivative transmitted or second-hand evidence, is 
that w'hich di rives its force from, through or under, some 
other. And of this derivative evidence there are five forms 


What is the 
meaning of 
•‘proved** as 
used in the 


. — (a) When supposed oral evidence is delivered thiough 
oral ; this is hearsay evidence in the strict and primaty 
sense of the term. (6) When supposed oral evidence is 
delivered through written, c ) When supposed written 

evidence is delivered through written, (d) When supposed 
wi itten evidence is delivered through oral, (e) When leal 
evidence is reported either b> word of mouth or otherwise 
IV. K\idence is either pr> -appointed, otherwise called 
pre-cons/t/ufed \ or casual. I’re-appomled evidence is defined 
by Benlham to be where “the ci cation or* preservation of an 
article of evidence has been either to public or private minds 
an object of solicitude, and thence a final cause of arrange- 
ment taken in oonsequence ; (v/s. in the view of its serving 
to give effect to a 1 lght or enforce .ui obligation on some 
future contingent occasion) ; the evidence so created and 
preserved comes undei the notice of pre-appointed evidence. " 
Undei the head come public documents, such as regards 
registers, etc. together with deeds, wills, conti acts, and 
other instruments for the facilitating of proof on future 
occasions ; which are drawn up by individuals either in 
compliance with the positive requirement of law or with a 


Evidence Act? view to the convenience of themselves or others. Any 
•ao (a) ' " evidence not coming under the head of “pre-appointed 

When is a evidence” may be denominated “ casual evidence.” 

^ (7) Proved— A fact is paid to be proved when, 

(i) disproved, a ^ er considering the matters before it, the Court 
(S) not- ' cither believes it to exist or considers its existence 
proved ? so probable that a prudent man ought, under the 
*i8 U fa) 7 26(b)' circumstances of the particular case, to act upon 
Bom. *17 (b). the supposition that it exists. 
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(8) Disproved — A fact said to be disproved 
when, after considering the matters before it, the 
Court either believ.es that it doe*' not exist, or 
considers its non-existence so probable that a 
piudent man ought, under the circumstances of 
the particular case, to act upon the supposition 
that it does not exist. 

.9) Not-proved— A fact is said not to be 
proved when it is neither proved nor disproved. 
(S 3). 

“Considering the matters before it.”— According 
to the definition given in this section, ‘‘a fact is said to be 
pioved when after considering the matters he] ore it, the 
•Court believes it to exist etc.' 1 Such matters are those bt ought 
.before the Court by the parties or otherwise appearing in 
the particular proceedings. The Judge can not, ( without 
giving evidence as a witness ) import into a case his own 
knowledge of particular facts and should decide the 1 ights 
of the parties litigating according to what is averred and 
•pioved. A judgment must be based on fdets before the 
Court relevant and duly proved (S. 165 infra . It must 
not be based on the personal knowledge of the Judge or on 
materials which are not in evidence (38 Cal. 153 ; W & A. 
1 1 3) See, however, Ss. 56-58 infra. The expiession “matters 
before it" in the definition of the ‘words “proved” and 
“disproved” includes matters which do not fall within the 
definition of the word “evidence.” The material evidence 


Define : — 

“ Disproved' * 
C. U. 2[ 
(Suppl.). 
Define , 
“proved” 
Mad. '17. 


“Of things 
that do not 
appear and 
things that 
do not exist 
the reckoning 
in a court of 
law is the 
same. Explain. 
C. U. '28 (a) v 
T8 (b). 

Is it T.ccesaary 
to qualify the 
statement by 
any provision 
of the Evi- 
dence Act ? 
C.U. 1918(b). 


is included within the expression “mattei s before it.” The 
Legislature intentionally refrained from using the word 
4 evidence” in this definition but used instead the words 
“matters before it.” For instance, a fact may be orally 
admitted in Court. The admission would not come within 
the definition of the word ‘evidence 1 as given in this Act, 
but still it is a matter which the Court, before which the 
•admission was made, would have to take into consideration 
in order to determine whether the particular fact was proved 



40 


“The Eviden- 
ce Act adopts 
the require- 
ments of the 
prudent man 
as an appro- 
priate con- 
crete standard 
by which to 
measure 
proof.” 
Explain and 
justify. 

cu. 'a S (b), 
*7 (a). 

•‘The standard 
of proof re- 
quired by the 
Evidence Act 
is that of a 
prudent 
man" 

Explain and 
discuss. C. U. 
I9a« (»). 
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t 

or not. Similarly the result of a local investigation under 
the Civil Procedure Code must be taken into consideration 
by the Court though it does not come under the definition of 
the word “evidence” as given by thl* Act. (9 Cal. 363, 37 
Cal. 467, 14 C. W. N. 422). 

“Believes it to exist or considers its existence 
SO probable etc.” — This sub-section is so worded as to 
provide for two conditions of mind first, that in which a man 
feels absolutely certain of a fact, in othci words, “believes 
it to exist, 11 and secondly that in which, though he may not 
feel absolutely certain ot a fact, he thinks it so extremely 
probable that a piudent man would, under the circumstances, 
act on the assumption of its existence (39 Cal. 255). Absolute 
cei tamty, amounting to demonstration is seldom to be had m 
the affairs of life and we are frequently obliged to act on 
degiees of probability which fall very far Short of it indeed. 
Practical good sense and prudence consist mainly in judging 
aught whethei in each particular case, the degree of pioba- 
bility is so high qs to justify one in regarding it as certainty 
and acting accordingly. A merchant rereives intelligence 
that some film is solvent, 01 that the rate of exchange will 
\ary or that some change 111 the tariff* will be introduced. A 
General get some information about the movements or re- 
sources of the enemy. The success of either will depend on* 
his judging soundly and well when he ought to act on the 
assumption that what he hears is true or when prudence bids 
him assume it to be false. If he waited for absolute cei tamty,. 
he would'never act at all. In a like manner*all that a Judge 
need look for is such a high degree of probability that a 
prudent man in any other transaction where consequences of 
mistake were equally important would act on the assumption 
that the thing was true. (But though mathematical demons- 
tration is beyond our reach in judicial enquiries, Still we are 
bound to act upon such degree of probabilities as may* 
amount to a moral certainty ; or in other words 1 which pro- 
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duce in the minds of tribunal such conviction of the existence 
or non-existence of the facts in dispute, as leave no leasona- 
ble doubt in their minds). 

Proof. — The terms “evidence” and “pi oof” arc not svno- do ,y° u 
nymous. Proof is the establishment of facts in issue by by proof ? 
proper legal means to the satisfaction of the Court. It is CjU» 
logically defined as the sufficient reason tor assenting to a 
proposition as tiue. It is the result oi effect of evidence 
while evidence is only the medium oi proof*. Mr. Best says 
“It is clear that evidence of fact and proof of it are not syno- 
nymous terms.Proof (using the word m the sense of persuasion 
or belief brought in the mind) is the perfection of evident c ; 
without evidence there can be no proof,although there may be 
evidence which does not amount to pi oof Take the case, for 
instance, of a man found murdered at a spot towaids which 
another had beei^ seen walking a shoi t time befoi r ; this 
would be evidence to show that the latter was the murderer 
but standing alone would be far from proof of it.” 

Proof considered as the establishment of material facts in 
issue in each particular case by pioper and legal means to 
the satisfaction of the court is effected by (i) evidence oi 
statements of witnesses, admissions or confessions of paitics 
and production of documents, (11) presumptions, (lii) judicial 
notice, (iv) inspection — which has been defined as the substi- 
tution of the eye for the ear in the reception of evidence, 
as in the case of observation of the demeanoui of witnesses, 


* The term proof\e often confounded w th that of evidence and applied 
to'denote the medium of proof, whereas in strictness it marks merely the 
effect of evidence Where the result of evidence is undoubting assent to the 
certainty of the event or proposition which is the subject matter of enquiry, 
such event or proposition is said to be proved ; and according to the nature 
of the evidence on which such conclusion is grounded, it is either known or 
believed to be true. Our judgments, then, are the conaequenee of proof ; 
and proof is that quantity of appropriate evidence which produces assurance 
and certainty ; evidence therefore differs from proof as cause from effect 
(Wills Cr. Ey. 2). 
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Is there any 
difference as 
to the effect 
of evidence in 
civil and 
criminal 
proceedings ? 
Cal. 20 (a), 
Mad. '17. 


local investigation oi the inspection of the instiuments used 
for the commission of a crime. ( W. & A. H2 ) 

Disproved and not-proved. — In criminal prosecu- 
tion ‘fact disproved* and ‘fact not-proved* against the accused 
mil h:i\c the same effect, for the accused will get the benefit 
of doubt All civilised people feel a sort of strong abhorrence 
against convicting an innocent man ; hence an accused per- 
son is not to be convicted unless the charge is proved 
against him to a moral certainty. Rut m uvil suits having 
regard to the consideration of Inn den of proof, a suitor may 
win in whose favour theio is preponderance of probability. 

Difference between probative force of evidence 
in civil and criminal cases— The rules of law are in 
gencMiil the same in uvil and criminal proceedings and there 
is no law in the count! \ which recognises different degrees of 
proof in diffeient r.ises ( Cal. 891). The definition of the 
term ‘proved* is the embodiment of a sound rule of common 
sense and no distinction is observed in the Act between the 
degree of proof requisite for criminal as distinguished from 
civil proceedings. Rut a distinction has sometimes been 
draw n between the probative effect of evidence in civil and 
criminal cases ryid the doctrine has been laid down that a 
fact may be regarded as proved for civil purposes though 
the evidence would not sustain it for the purpose of a crimi- 
nal conviction. “There is** says Mr. Rest “a strong and 
marked difference as to the effect of evidence in civil and 
criminal proceedings. In the former, a mere, preponderance 
of probability, due regard being had to the burden of proof* 
is a sufficient basis of decision ; but in the latter, especially 
when the offence charged amounts to treason or felony, a 
much higher degree of assurance is required. The serious con- 
sequences of an erroneous condemnation both to the accused 
and society, the immeasurably greater evil which flows from 
it than an erroneous acquittal have induced the laws of every 
wise and civilized nation to lay down the principle, though 
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often lost sight of in practice, that the persuasion of guilt 
ought tj amount to a moral certainty or as an eminent Judge 
expressed it, such a moral ceitainty as convinces the minds 
of the tubunal, as responsible men, beyond all reasonable 
doubt.” In mere civil disputes when the violation of the law 
is m question, and no legal presumption operates in favour 
of either party, the picpondcrancc of piohability, due regard 
being had to the bui den of proof, may constitute a sufficient 
gi ound for \ ci diet ; but to affix on any person the stigma of 
cinnc lequncs a higher dcgiec of assurance ; and juries will 
not be justified in taking such a step, except on evidence 
which excludes from their minds all reasonable doubt. 
( Tailor ). Thus, in a civil case, a Judge of fact must find 
for the party in wdiose favoui there is a prepondeiance of 
proof, though the evidence is not entirely free fiom doubt. 
In a ciinnnal ca ye no weight of prcpondeiant evidence short 
of that which excludes .ill reasonable doubt is sufficient. 
Unbiassed moral conviction is no sufficient foundation for a 
\crdict of guilty unless it is based on substantial facts lead- 
ing to no other reasonable conclusion than that of guilt. In 
cases dependent on cucumstantial evidence the incriminating 
facts must be incompatible with the innocence of the accused, 
and incapable of explanation on any other teasonable hy- 
pothesis than that of his guilt. Circumstantial evidence not 
furnishing conclusive evidence against an accused though 
forming a ground for grave suspicion against him, cannot 
sustain a conviction. 


* Difference in rules of evidence in civil and crimi- “The r^les of 
nal cases.— The following points of difference in the rules f^geu^aMhe 

•of evidence in civil and criminal cases may be noted same in civil 

and criminal 


(1) The provisions relating to confession^ dytn% declam - _ 
tion, chara'/er, and the in competency of the parties as wit- ttre^exc^p* 

nesses are wholly or, partially, peculiar to criminal law. tions to the r 

above state'*' 

(2) In civil cases, the rule of evidence may by relaxed by ment. 
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Mad. 1916 . 
State some of , 
the more 
important 
provisions of . 
the law, of 
evidence 
which are 
peculiar to 
criminal trials 
and inapplica- 
ble to the 
trial of civil 
cases. Is there 
any difference 
as to the 
effect of 
evidence in 
civil and 
criminal 
proceedings ? 
If so, what ? 

C U. 1907. 

What do you 
understand by 
the following 
expressions as 
used in the 
Evidence 
Act : — “May 
presume," 
“Shall 
presume,” 
and Conclu- 
sive prooF* ? 
C.U. 1913(b). 
What is 
meant by 
“Presump- 
tion" and 
“Conclusive 
proof' ? 

C.U. 'is (a). 
Define : — 
“Conclusive 
proof." 

C. U. 21, 
(supple.) 5 
19*6 lb). 


consent of the parties or ordei of Coui t eg. 9 proof by affi- 
'davits. It is not so in criminal cases. 

( 3 ) In civil cases issues may be pioved by iLprepon* 
de ranee of evidence. In criminal cases, i &ues must be proved 
beyond a reasonable doubt. The following general rules with 
regard to evidence m criminal cases may be laid down .— 

(/") Criminality is not to be presumed . Until the prose- 
cution makes out the case, innocence is to be presumed and 
the onus of proving everything essential to the establishment 
of the charge against the accused lies on the prosecutor. 

(//) The evidence must be such as to exclude to a moial 
certainty, every leasonable doubt of the guilt of the accused. 

(«*) In matteis of doubt, it is safei to acquit than to 
condemn ; for it is better that ten guilty persons should 
escape rather than one innocent should suflfei. 

(tv) There must be clear and unequivocal proof of the 
corpus delicto . (the fact of the commission of the crime). 

(v) The hypothesis of delinquency should be consistent 
with all the facts proved. 

(ic) May presume. — Whenever it i- provided by 
this Act that the C ourt may presume a fact, it may 
either regard such fact as proved, unless and until 
it is disproved, or may call for proof of it. 

(n) Shall presume. — Whenever it is directed 
bv this Act that the Court shall presume a fact, it 
shall regard such fact as proved unless and until 1 
it is disproved. 

(12) Conclusive proof.— When one fact is 
declared by this Act to be conclusive proof of t 
another, the Court shall, on proof of the one fact, 
regard the other proved and shall not allow 
evidence to be given for the purpose of disproving 
it. (S. 4). 

Presumption.— Presumption literally means '"taking as - 
true without examination or proof.' 1 It may be defined as - 
“an inference, affirmative or disaffirmative, of the existence 
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of some fact drawn by a judicial tribunal, by a process of 
probable reasoning from some matter or fact, either judicially 
noticed, or admitted or established by legal evidence to the 
satisfaction of the tribunal. (13est). A presumption means 
a rule of law that Courts of Judges shall draw a paiticular 
mfeience from a particular fact, or from a particular 
evidence, unless and until the truth of such inference is 
disproved (Stephen's Digest). Presumptions are based upon 
that wide experience of a connection existing between 
the facta probantia and the factum prabandUm which 
warrants a presumption fiom the one to the othei, whenever 
the two are brought into contiguity. Presumptions are drawn 
from the course of natuie, for instance, that night will follow 
day, the seasons follow each other, deaths ensue from a 
mortal wound and the like, or from the course of human 
aflfans, from a familiarity with the oidinary springs of human 
action, from the usages of society, domestic relationship and 
transactions in business. (Norton). Presumptions are of 
two kinds . — (A) Presumptions of fact ; (13) Presumptions 
of law. * 

(A) Presumptions of fact or natural presumptions— are 
inferences which are naturally and logically drawn from 
experience and observation of the course of nature, the consti- 
tutions of human mind, the springs of human action, the 
usages .and habits of society. These presumptions are 
generally rebuttable. Cl. (i) of the section appeals to point 
at presumptions of fact and ss. 86-88 and 90 and m come 
under this head. 

4 (11) Presumptions of law or artificial presumptions aie in- 

ferences or propositions established by (aw in which the law 
peremptorily requires a certain inference to be made when- 
ever the facts appear which it assumes as the basis of that 
inference. Presumptions of law are, in reality, rules of law 
and part of the law itself and the Court may draw the 
inference whenever the requisite facts are before it. Presume 


Distinguish 
presumption 
from proof 
and illustatc 
your arswer 
by two 
examples. 

C. U. 19 (b). 
Define : — 
“conclusive 
proof.” 

All. 1916, 
1917 . 

Explain with 
illustrat- 
ion : — 11 May 
presume” 
and “conclu- 
sive proof.” 
C.U. ’24(b). 
Define and 
illustrate 
“presumption 
of law,” 
“presumptior 
of faci.” 
Explain whal 
is meant by 
the term 
presumption. 
How are t 
they classifie. 
in the I. E. 
Act ? 

Mad. ’17. 
What is the 
difference 
hetween “nw, 
presume” an 
“shall 

presume” as 
used in the 
Indian 
Evidence Aci 
C. U. 22 (a). 
Explain the 
diffeaence 
between 
“May 
presume” 
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"shAiJ 

presume” stufl 
‘ 'conclusive 
proof” .is laid 
down in the ‘ 
I. E. Art. 

Has this 
difference 

anything t« • 
do with tlic 
burden of 
proof or 
shutting out of 
evidence of 
any p.my ? 

C.U. 1015(11). 


tions of law aie based, like presumptions of fact, on the 
unifoimity of deduction which experience proves to be justi- 
fiable ; they difei in being vested by the law with the quality 
of a rule, which due* ts that they must be drawn ; they are 
not permissive like natural piesuinptions which may or n.ay 
not be drawn. Presumptions of law again diP.ci in their 
force, accoi ding as they aie rebuttable 01 irrebuttable . As 
to the former the piesumption shall stand good only until it 
is dispioved The latter class or inebuttable picsumptions, 
the law holds conclusive. 

Presumptions of law are of two kinds. — (1) Rebuttable or 
disputable : Cl. \2) of the section points at rebuttable pre- 
sumption of law and ss. 79-85 and 89. 105, ro7-m come under 
this head. (2) Conclusive or irrebuttable , These arc infeiences 
which the law makes so peiemptorily that it will not allow 
them to be overturned by any conti ary proqf, however strong. 
Cl. (3^ of the section points at irrebuttable presumption of 
law and ss. 41, 112 and 113 of this Act and s 82 of I. P. C. 

come under this head. 

• 

The Indian Evidence Act doe^ away with all distinctions 
between piesumption of fact and picsuinption of law and all 
presumptions are made to fall under one or other of the 
three classes mentioned in it. 

a 

“May presume.”— A Court where it may presume a 
fact has a disci etion to presume it as proved or to call for 
confiimatory evidence of it, as the circumstances require. ‘ 
The Couit may diaw the inference which the facts suggest, 
at once, and call on the opposite party to disprove it dr 
may lefuse to draw, any inference and call for proof of it 
independent of the facts by which the inference was suggest- 
ed. The definition lays down that the Courts may draw a 
paiticular inference from a particular fact or evidence, 
may regard the fact as proved, unless and until it is- 
disproved, that is, the burden of disproving lies oa 
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the party against whom this presumption 11 made, 01 the 
Court having indicated the line of presumption, may call for 
pi oof of it in order to be able to rcgai d the fact as pi oved 
Vide Ss 86-88 and u t in ft a. 

‘ Shall presume.” — In this case, it is not open to the 
Court to call for e\ idence to pio\e it so long as evident t* to 
the contraiy is not foithtoiuine Foi instant i** of “shall 
picsume” see Ss 79-85, 89 and 105 and 107-111 tnfrj 

‘‘Conclusive proof,” — In this uisi* the Com l t annul of 
its own at tord call foi evidence to dispiovc it npi tan it 
allow any of the parties to tcndci evidence against it Foi 
instances, see Ss. 41, II2 # 113 infra and S 82 of the Penal 
Code. 


of fact = “May 
.. <• 

picsume 

(Rebuttable) 

Ss. 86-88 and 90. In 
these cases, the 
Court may either 
legard such fact as 
proved unless and 
until it is disproved 
or may call tor 
proof of it. 


Picsumplions 


1 

of law 


Rebuttable Irrebuttable = 

= "Shall picsume” "Conclusive proof . 
Ss. 79-85, 89, 105, Ss. 41, 1 12 and 1 13, 
107-in In these Evidence Act and 
cases the court S. 82 I. P. C. In 
shall legard such these cases the 
fact as proved court shall not 
unless and until it allow evidence to 
is disproved. be given for the 

purpose of dis- 
pioving it 


CHAPTER 11. Relevancy of facts (Secs. 5-55.) 

This chapter deals with the relevancy of facts or with 
ariswer to the question “what facts may be proved in order 
to establish the existence of the right* duty or liability m 
dispute in a particular case.” There is this much difference 
between the Indian Law and the English Law that whereas 
the former positively affirms what facts may be proved 
(Ss. 5-55) the latter assumes this to be known and merely 
declares negatively that certain facts shall not be proved. 
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^Define* 
Relevant fact. 
Under how 
many and 
what hendings 
are they 
arranged in 
the Act ? 
Mad. 1917. 


Thin Chapter begins by declaring that “evidence may be 
given in any suit or proceeding of the existence or non- 
existence of every fact in issue and of such other facts as are 
hereinafter declared to be lelevant and of no other.” (S. 5). 
The expression “fact in issue” has already been de- 
fined 111 Sec. 3 ante. It now remains to see what is meant 
by the expression “ldevant facts” ; rhe Act, therefore, in the 
remaining sections (Ss. 6-55', of the chapter, proceeds to 
enumeiatc what comes within the category of relevant facts. 

The law of evidence, as has been said befoic, is that pait 
of the law of proceduie which with a view to ascertain in- 
dividuals rights and liabilities in particular cases, lays 
down ’ — 1 What facts may, and what may not, be proved m 
such cases. 2. What sort of evidence must be given of a 
fact w'hich may be pioved. 3. T’y whom and m what 
manner the evidence must be produced by which any fact is 
to be proved. 

The pi osent Chapter is concerned with the first of these 
questions, name)), the lelevancy of facts. This Chapter 
declares to be relevant — 

1 All facts in issue (S 5) : 

2. All collateral facts, which — 

(a) form part of the same transaction as the fact m 
issue (S (>) ; 

( 3 ) are the immediate occasion, cause or effect of fact 
in issue (S. 7) ; 

(c) show motive, preparation, or conduct affected by 
a fact m issue (S. 8) ; 

(//) are neccessary to be known in order to introduce 
or explain relevant fact S. 9) ; 

(*) are done or said by a conspirator in furtherance of 
a common design (S. 10) ; 

<( f ) are either inconsistent with any fact in issue or 
relevant fact or renders its existence or non-exist- 
ence highly probable or improbable (S. 1 1). ; 



relevancy of facts. 


49 


'(?) affect the amount of damages in cases where 
damages are claimed (S. 12) ; 

(A) show the origiji or existence of a disputed right or 
custom (S. 13) ; 

(*) show the existence of a relevant state of mind or 
body (S. 14) ; 

(/) show the existence of a penes of which a relevant 
fat t foi ms a part ( S. 1 5) ; 

( k ) show the existence of a couise of business (S. 16). 

The remainder of the Chapter throws into a positive 
shape whal in English law forms the exceptions totheiule 
excluding the various matters described as hearsay. They 
relate to— 

(1) the conduct of the parties on previous occasions 
(Ss. 52-55) > 

(2) the statement of the parties on previous occasions 
(Ss. 17-31) ; 

(3) previous judgments (Ss. 40-44) ; p 

(4) statements of other pei son (Ss 32-38) ; 

(5) opinions of thiid persons (Ss. 45-51). 

What facts may be proved. — Evidence may 
be given in any suit or proceeding of the existence 
or non-existence of every fact in issue and of such 
other facts as are hereinafter declared to be 
relevant and of no others.* (S 5). 

jV.Z?.— T his section shall not, however, enable any person Evidence may 
to give evidence of a fact which might be relevant under this be given of— 
Act But which he is disentitled to prove by any provision of 
the law for the time being in force relating to Civil Procedure, relevant facts. 
(Expl.) For instance, a suitor does not bring with him and 
have in readiness for production at the first hearing of the “Evidence 

case, a bond on which he relies. This section does not enable ® u,t ** * 

1 directed and 


* The principle of this Act differs from the English Law in that it defines 

4 the evidence which may be tfiven, so that in order to produce any particular 
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confined to 
natters in " 
issue but in 
pertain cases, 
evidence as b 
natters not ii 
issue may he 
given. 

C.U.21 (b). 


Difference 
between 
English Law 
and Indian 
Law. 


Explain the 
two-fold 
grounds of 
irrelevancy 
stated by 
Bert. C. U. 
1918 (a). 


him to pi educe the bond or prove it& contents at a subse- 
quent stage of the proceedings, otherwise than in accordance 
with the conditions prescribed by the Code of Civil 
J Procedure. 

Note . — This section declares that in any suit or proceed- 
ing evidence may be given to prove the existence 01 non-exis- 
tence of every fact in issue and of such collateial facts as aie 
declared to be relevant by some one or other of the remain- 
ing sections (6-55) of this Chapter and of no other facts. The 
last four words of the section “and of no others 1 ' clearly 
preclude a party from proving any facts not in issue or not 
declared relevant by any of the remaining sections of this 
chapter. To establish the lelevancy of any fact it must 
therefore be shown that it is either (a) a fact in issue or (£) a 
fact such as is hereinafter declared to be relevant As a 
general rule evidence is to be confined strictly to the issue * 

evidence it must be Bhewn to be admismble under some section of this Act ; 
whereas the principle of the English Law is to assume that every thing is 
admissible subject^ to two mam exceptions, namely ~—(u) That the boat 
evidence that is available must be rendered and that best evidence only (6> 
Thus hearsay evidence is not admissible Working on these main principles 
the law is chiefly concerned with exceptions to these genei <d rules The first 
of these English rules is nowhere expressly laid down in the Act but it can be 
inferred by the exclusion of secondary evidence, by the exclusion of state- 
ments of persons not called as witnesses except in special cases, and by tho 
presumption which is to be drawn from the absence of material witnesses or 
document. The rule excluding hearsay is dealt with in sections 32 and 33 
(Field) 

* Of all rules ot evidence, the most universal and the most obvious w 
this—* that the evidence adduced ahould be alike directed and confined to the 
matters wh-ch are in dispute, or which form the subject of investigation. b The 
theoretical propriety of this rule never can be matter of doubt, whatever diffi- 
culties may arise in its application The tribunal is created to determine 
matters which either are in dispute between contending parties, or otherwise 
require proof and anything which is neither directly nor indirectly relevant 
to those matters ought at once to be put aside as beyond the jurisdiction of 
the tribunal, and as tending to distract its attention and to waste its time. 
Evidence may by rejected as irrelevant for two reasons : (1) that tha 
connection between the principal and evidentiary facts ds too remote and 
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Collateral facts generally speaking are not admissible in 
evidence. The object of the subsequent sections (Ss. 6-55) 
of this chapter is to point out in what cases and in what 
manner, collateral facts are relevant and as such may be 
proved. If any collateral facts may be shewn to be relevant 
under the provisions of Ss. 6-55, then they are admissible m 
evidence Referring to this section, Sir Henry Cunningham 
says "The force of the section lies m the last four words. 
Relevancy is the test of admissibility. The Judge may, as 
is provided by S. 136, ask in what manner a fact which it is 
proposed to prove can be relevant and he must admit the 
evidence only if he thinks that the alleged fact would be 
relevant. To establish the relevancy of fact, it must be 
shown that it is a fact such as is hereinafter ( t\e. in the 
remaining sections of the chapter ) declared to be relevant.” 


Rules respecting judicial evidence may be generally 
divided into (1) those relating to quid firobandum or things 
to be proved, and (2) those relating to modus prolandi or 
mode of proving. There is but one general rile of evidence, 
viz , th it “the best evidence of which the nature of the case 
is susceptible, must always be produced,” The two applica- 
tions of the principle are as follows : — (1) With regard to the 
quid firobandum, the law requires as a condition to the ad- 
missibility of evidence, an op*n and visible connection 
between the principal and the evidentiary facts. This 
connection must be reasonable and proximate, not conjectu- 
ral and remote. This is the theory of relevancy and is dealt 
with Ss. 6-55 of this Act. The first question therefore which 
the law of evidence should decide is What facts are 
relevant and may be proved f (2) Nex* f Vith regard to the 
modus probadiy the law rejects derivative, evidence, such as 
the so-called hearsay evidence and exacts original evidence 


What is 
meant by the 
rule that "the 
best evidence 
is to be ad- 
duced to 
prove ques- 
tions in dis- 
pute* ' and 
illustrate 
your answer 
by reference 
to the chief 
applications 
of the princi- 
ple. C. U. 

16 (b), 1900, 
I902. 

What are the 
rules of 
evidence with 
regard to quid 
probandum ? 
1916 (a). 


conjectural I (2) that it if ekduded by the state of pleading* or ii rendered 
superfluous by the admission of the party against whom it is offared.,(Bspt) 
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••But evi- , 
dence must 


always be 
given,” Ex- 
plain .fully 
with reference 


to the speci- 
fic provisions 
of the I. E. 
Act. C. U. 
'*(•>. ’23(b). 

[See also 


Notes under 


S. 6 1 infra]. 


prescribing that no evidence shall be received which shows 
on its face that it only derives its force from some other 
which is withheld. In other words, the best evidence must 
given. 

Facts in issue.— See ante. Facts may be related to 
rights and liabilities in one of two different ways 

(i) They may by themselves, or in connection with other 
facts, constitute such a state of things that the existence of 
the disputed right of liability would be a legal inference from 
them. From the fact that A is the eldest son of B, there 


arises of necessity the inference that A is by the law of 
England the heir-at-law of B and that he has such rights as 


that status involves. From the fact that A caused the death 


of B under certain circumstances, and with a certain inten- 
Distinguish t ' on or ^ now * c< ^S c * there arises of necessity the inference 
between a fact that A murdered B, and is liable to the piftiishment provided 
in issue and a f or by j aw for murder. Facts thus related to a proceeding 
Illustrate each ma y be called facts m issue”, unless their existence is un- 
with reference disputed. (What facts are in issue in particular cases is a 
murder and a* <l ucst i on 10 b « determined by the substantive law, or m some 
suit for instances by that branch of the law of procedure which 

tibeTra* *c- rc B uIates th e forms of pleading, civil or criminal ). 

tively. ( 2 ) Facts which are not themselves in issue in the 

Bom. ’18 (a). sen se above explained, ma|t effect the probability of the 
existence of the facts in issue and be used as the foundation 
of inferences respecting them ; such facts are described in 
the Evidence Act as relevant facts. 

All the facts which it can in any event be necessary for 


Courts of justice to concern themselves, are included'in 
these two classes. • The first great question, therefore, which 
the law of evidence should decide is, what facts are relevant. 
The answer to this question is to be learnt from the general 
theory of judicial evidence explained in this chapter. 
Relevancy Relevant foot*. — See ante, A fact is relevant to another 
and admissi# foct wb en the existence of the one can be shewn to be the 
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cause or one of the causes or the effect or one of the effects bility distil 
of the existence of the other, or when existence of the one, 
either alone or together with other facts, renders the cxis- understand by 
tence of the other highly probable or improbable according 
to the common course of events. Any fact which satisfies C. U. '23 (b), 
this test is logically relevant : but it must be also legally *** M* 
relevant in order to ensure its admissibility in judicial evi- 
dence. A Judge can reject a fact though logically relevant, what *. s 
if in his opinion and under the circumstances of the case it necessaf y t0 
be considered essentially misleading. Very often public make a feet 
policy, considerations of fairness and the necessity for reach- ArlTatfrele- 
ing speedy decisions necessarily cause the rejection of so vant facts 
much of the evidence entirely relevant. Thus all evidence ^j^ 88 ^ 
that is admissible is relevant , but all that is relevant is not Act ? Ulus- 
necessarily admissible. Relevancy is the %enus of which ad - tTate your 
missibility is a species. q U. ’15 (b). 

Under the Evidence Act a fact is said to be relevant to a nd admisMbi- 

another when the one is connected with the other in any of lity are not 

the ways referred to in sections 6-55. Facets which would 

satisfy the provisions of these sections would be relevant Give instances 

under the Act; but it does not therefore follow that they ^ an J* rea ®° M 

for this rule. 

would always be admissible under Ss. 91-99, 115, 121 130. Bom. 1899. 
Thus, for instance, communications between husband and Are all facts, 
wife during marriage, professional communications between a ^levant* by 
party and his legal adviser ana official communications which the Evidence 
would otherwise be relevant under the Act are inadmissible tfe under 8 ”" 
on the ground of public policy. Part II of the 

What are relevant facts ? Section 6 and the re- £ ct .J ... 

• u Ui 11 (a;, 

maining sections of his chapter enumerate what are relevant When may a 

facts under the Evidence Act. These •sections are by far court reject 

evidence as 

the most important and original p,art of the Evidence Act. irrelevant ? 
They affirm positively what facts may be proved, whereas C. U. ’so (a), 
the English law assumes this to be known and merely Explain with 
declares negatively that certain facts shall not be proved. 

Except those facts as are mentioned in these sections, no 
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other fret will be deemed relevant according to the provi- 
sions of this Act. A law student must be well-grounded on 
the question of relevancy of facts as laid down in the follow- 
ing sections. 

Facts declared relevant under the Act may be conveni- 
ently arranged under the following five headings 

I. Facts and events connected with the facts in issue : 

(Ss. 6-i6). 

II. Statements : (Ss. 17*38). This comprises 

(a) Admissions (Ss. 17-20 and 31) ; 

( 3 ) Confessions (Ss. 24-30) ; 

(c) Statements by persons who cannot be called as 
witnesses ( Ss. 32-33) ; 

( rf) Statements made under special circumstances 
(Ss. 34-38) ; 

III Judgments in other cases (Ss. 40-44) » 

IV. Opinions of third persons (Ss. 45-50) ; 

V. Character and reputation of parties (Ss. 52-55). 

In forming «an opinion about a fact one would naturally 
consider /*/— anything which has happened or been done in 
connection with ; sndly — anything which has been said 
about it ; anything that has been decreed in Courts 

of justice about it ; 4thly— anything that has been or is 
thought about it ; and $th 3 y— the character and reputation 
of parties concerned. Under these five heading*, accordingly, 
all relevant facts under the Act have been arranged ; under 
some one of them every fact which claims to be relevant 
must be shown to fall. Many relevant facts, moreover, will 
fall under more than one of them, as the headings are 
inclusive and not exclusive of one another. 

1. Facte and event* oonneoted with foots in 
issue.— The first class of relevant facts we facta and events 
connected with the facts in issue. This class comprises 

1 . Facts so connected with a fact in issue ns to form 
part of the same transaction (Si 6}. 
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2. Facts which are the occasion, cause or effect, of 
relevant facts or facts in issue (S. 7). 

3. Facts showing a motive, preparation for, or previous 
and subsequent conduct iq relation to, any fact in issue or 
relevant fact (S. 8). 

4* Facts (a) necessary to explain or introduce a fact in 
issue or relevant fact, or ( 3 ) which support or reject an 
inference suggested by such a fact, or (c) which establish the 
identity of any thing or person whose identity is relevant, 
or (tit which fix the time or place at which any fact, in issue 
or relevant, happened, or (?) which show the relation of 
parties by whom any such fact was transacted (S. 9). 

5. Any thing said, done or written by a conspirator in 
reference to the common intention of all conspirators (S, 10). 

6. Facts (a) that are inconsistent with any fact in issue 
or relevant fact:*or( 3 ) which make the existence of any 
rfact in issue or relevant fact highly probable or improbable. 

(S. 11). 

7 Facts which will enable the Court to determine the 
amount of damages which ought to be awarded, when the 
suit is for that relief (S. 12). 

8. Where the question is as to the existence of any 
right or custom-— (a) any transaction by which the right or 
custom was created, claimed, modified, recognised, asserted, 
or denied, or which was inconsistent with its existence ; and 
(3) particular instances in which the right or custom was 
(1) claimed, recognised or exercised or (11) disputed, asserted 
or departed from (S. 13). 

9. Facts showing the existence of any state of (a) mind, 
•(3) body or (r) bodily feeling when such state of mind or 
body is relevant (S. 14). 

xo. When tfie question is whether an act was accidental 
or intentional, the fact that it formed part of a series of 
'.similar occurrences < 5 . 15). f 

11. Existence of any course of business according to 
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F&ctf forming 
part of the 
flame transac- 
tion as the 
fact in israe. 


Stale the 
relevant fact 
in connection 
with the foil 
case : — 

A sues Bfor 
a libel con- 
tained in a 
letter forming 
part of a 
correspon- 
dence. 

Punj. ’15. 


which an act regarding which there is a question woulcU 
have been done (S. 16). 

We shall now proceed to deal with these more fully. 

1 . Facts which though, not in issue, are so j 
connected with a fact in issue as to form part of 
the same transaction, are relevant, whether they 
occurred at the same time and place or at different 
times and places (S. 6), 

Illustrations,— (a) ’ A is accused of the murder of B by* 
beating him. Whatever was said or done by A or B or the 
by-standers at the beating or so shortly before or after it as 
to form part of the transaction, is a relevant fact. 

ifi) A is accused of waging war against the Queen by 
taking part in an armed insurrection in which property is 
destroyed, troops are attacked, and goals are broken open. 
The occurrence of these facts is relevant, a£ forming part of T 
the general transaction, though A may not have been 
present at all of them. 

(< c ) A sues # B for a libel contained in a letter forming 
part of a correspondence. Letters between the parties 
relating to the subject out of which the libel arose, and' 
forming part of the correspondence in which it is contained, 
are relevants facts though they do not contain the libeK 
itself « 

(< d) The question is, whether certain goods ordered' 
from B were delivered to A. The goods were delivered to 
several intermediate persons successively. Each delivery i» 
a relevant fact. r 

Note : — This and the following sections of this chapter 
deal with cinumtt&ntial or indirect evidence and they 
describe the connexion which must exist between the 
principal fact or the fact in issue {factum frabandum ) and 
the evidentiary facts or collateral facts put forward in proof 
of it, in order to make the latter tdriiisibie in evidence. 
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The section enables a party to give evidence of any 
collateral facts which are not in issue provided that they 
are so closely connected with a fact in issue as to form part 
of the same transaction. These are allowed to be put in to 
make the evidence as to facts in issue more intelligible. The 
principal fact may not suffice for the deduction of a legal 
inference, but the principal fact in conjunction with other 
collateral facts may constitute such a state of things that the 
inference of the right or liability in question becomes 
inevitable. Hence the collateral facts are admissible in* 
evidence. 

“A transaction is a group of facts so connected as to be 
referred to by a single legal name, as a crime, a contract, a 
wrong or any other subject of inquiry which may be in 
issue. Every fact which is part of same transaction as the 
fact in issue is dc&med to be relevant to the facts in issue' 
although it may not be actually in issue, and although if it 
were not part of the same transaction it might be excluded 
as hearsay." (Stephen). Facts forming part of the same 
transaction or res gestee^x n most cases, could not be excluded 
without rendering the evidence unintelligible, for every part 
of a (transaction is connected with every other as cause and 
effect. Mr. Taylor says : “The affairs of men consist of a 
complication of circumstances, so intimately interwoven, as* 
to be hardly separable from each other. Each owes its birth 
to some preceding circumstance and in its turn becomes the 
prolific parent of others \ and each during its existence has- 
its 'inseparable attributes and its kindred facts materially 
affecting its character, essential to be known in order to 
right understanding of its nature. ThtfSe sorrounding cir- 
cumstances may always be shewn along with the principal 
fact provided they constitute parts of what are termed 
res gestce? 

The question whether any particular fact is or is not m 
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Facts which 
are the occa- 
sion, cause or 
effect of facts 
in issue or 
relevant facts. 


State the 
relevant facts 
In connection 
with the foil, 
case : — The 
question is 
whether A 
poisoned B. 
Punj. ’15. 


part of the same transaction as the fact in issue is one of 
law and for the Judge to decide. 

“Whether they occurred at the same time and 
plaoe etc.’*— Facts may be part of the same transaction, 
though they may not have occurred at the same time and 
place. Vide ill ( 4 ). 

2. Facts which are the occasion, cause or 
effect, immediate or otherwise, of relevant facts or 
facts in issue, or which constitute the state of 
things under which they happened, or which 
afforded an opportunity for their occurrence or 
transaction, are relevant. (S. 7) 

Illustrations.— (a) The question is v whether \ robbed 
B The facts that, shortly before the robbery. B went to a 
fair with money in his possession, and that he shewed it, 
or mentioned the fact that he had it, to third persons are 
relevant. 

( 4 ) The question is whether A murdered B. Marks 011 
the ground, produced by a struggle at or near the place 
where the murder was committed, are relevant facts. 

(1 c ) The question is whether A poisoned B. The state 
of B’s health before the symptoms ascribed to poison, and 
habits of B v known to A, which afforded an opportunity for 
the administration of poison, are relevant facts. 

Note.— This section provides for the admission of 
several classes of facts which though not properly forming 
part of the same transaction *s the fact in issue (S. 6), are 
yet connected with it in particular modes and as such qre 
relevant when the transaction itself is under enquiry. These* 
modes of connexion ^re (1) as being the occasion or cause 
of a fact; (2) as being its effect ; (3) as constituting the 
Hate of things under which it happened ; (4) as giving 
opportunity for its occurrence. The reason for the admission' 
of facts of this nature is that, if it is desired to decide 
whether a fact occurred or not, almost the first natural step 
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is to ascertain whether there were facts at hand, calculated 
to produce or afford opportunity for its occurrence or facts 
which its occurrence was calculated to produce. Further in 
•order to the proper appreciation of a fact, it is necessary to 
know the state of things under which it occurred. Illustra- 
tion (a) is an instance of facts relevant as giving occasion 
or opportunity ; ill of facts constituting an effect ; ill. (r) 
of facts constituting the state of things under which an 
alleged fact happened. 

3. 'I) Any fact is relevant which shows or 
constitutes a motive 1 or preparation 2 * for any fact 
in issue or relevant fact 

(2) The conduct^ of any party (or of any 
agent to any party), to any suit or proceeding, 
in reference to such suit or proceeding, or in re- 
ference to an/ fact in issue therein or relevant 
thereto, and the conduct of any person an offence 
against whom is the subject of any proceeding, 
is relevant, if such conduct, influences or is 
influenced by, any tact in issue or relevant fact, 
and whether it was previous or subsequent thereto. 

(S- 8). 

(3) The word "conduct” in this section does 
not include statements, unless those statements 
accompany and explain acts other than state- 
ments , but this explanation is not to affect the 
relevancy of statements under any other section 
of this Act 4 . Expl. I ). 

* • (4« When the conduct of any person is rele- 
vant, any statement made to hint or in his pre- 
sence and hearing, which affects such conduct, n 
relevant , 5 (Expl. 2,) 

1. Vide ills, (a) and (b). 2 . Vide ills. ( c) and ( d) m 

. 3. Vide ills, f e) and (a). 

4. Vide ills, (j) and (A). 5* Weills, (/),(*) and (A). 


Facts show- 
ing motive, 
preparation or 
previous or 
subsequent 
conduct in 
relation to 
any fact in 
issue or rele- 
vant fact 
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State the 
relevant facts 
in connection 
with the foil, 
case : — A sues 
B upon a 
bond for 
money. B 
denies the 
bond. 

Piuij. 1915. 


State the rele- 
vant facts in 
connection 
with the foil, 
case : — A is 
accused of a 
crime. 

Punj. 1915. 
[See also ill. 
(c) to S. 9 
and ill, (p) to 
S. 14. j 


Illustrations, — ( a) A is tried for the murder of B. The 
facts that A murdered C, that B knew that A had murdered 
C, and that B had tried to extort money from A by threaten- 
ing to make his knowledge public, are relevant. 

( 3 ) A sues B upon a bond for the payment of -money.. B 
denies the making of the bond. The fact that, at the time 
when the bond was alleged to be made, B required money 
for a particular purpose, is relevant. 

(c) A is tried for the murder of B by poison. The fact 
that before the ddath of B, A procured poison similar to that 
which was administered to a B, is relevant. 

(d) The question is, whether a certain document is the 
will of A. The facts that not long before the date of the 
alleged will, A made inquiry into matters to which the 
provisions of the alleged will relate, that he consulted 
Vakils in reference to making the will, and that he caused 
drafts of other wills to be prepared, of which he did not 
approve, are relevant. 

(e) A is accused of a crime. The facts that, either before, 
or at the time olf, or after the alleged crime, A provided 
evidence which would tend to give the facts of the case an 
appearance favourable to himself or that he destroyed or 
concealed evidence, or prevented the presence or procured 
the absence, of persons who might have been witnesses, or 
suborned persons to give false evidence respecting it, are 
relevant. 

(/) The question is whether A robbed B. The 
facts that, after B was robbed C said, in A’s presence — 
'the police are coming to look for the man who robbed R', 
and that immediately afterwards A ran away, are relevant. 


(g) The question is, whether A owes B rupees 10,000. 
The fact that A asked C to lend him money, and that D said 
to C in A’s presence and hearing — *1 advice you not to trust 
A for he owes B 10 000 rupees, and that A went away with- 
out making any answer, are relevant facts. 
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(h) The question whether A committed a crime. The 

fact that A absconded after receiving a letter warning him 
that inquiry was being made for the crin'iinal, and the con- 
tents of the letter are relevant. • 

(i) A is accused of a crime. The facts that, after the 
commission of the alleged crime, he absconded, or was in Pun J* 
possession of property or the proceeds of property acquired 

by the crime, or attempted to conceal things which were or 
might have been used in committing it, are .relevant. 

(/) The question is, whether was ravished. The facts 
that shortly, after the alleged rape, she made a complaint 
relating to the crime, the circumstances under which, and 
the terms in which, the complaint was made, are relevant. 

The fact that, without making a complaint, she said that 
she had been ravished is not relevant as conduct under this 
section, though it iflay be relevant— ns a dying declaration 
'under section 32, clause 1, or as corroborative evidence under 
section 157. 

{k) The question is, whether A was rnbbed. The fact 
that, soon after the alleged robbery, he made a complaint 
relating to the offence, the circumstances under which, and 
the terms m which the complaint was made are relevant. 

The fact that he said he had been robbed without making 
any complaint is not relevant as conduct under thib action, 
though it may be relevant — as a dying declaration under 
section 32, clause I, or as corroborative evidence under 
section 157. 

•Note. — Facts showing motive or preparation for a fact At the trial of 
in issue or relevant facts ; previous or subsequent* conduct ^JJJerof g 
of parties or their agents in any suit or proceeding ; the by poison, the 
conduct of any person an offence against whom is the sub- 
ject of any proceeding «>., the conduct of the complainant ; deied for the 

* 111 (d) refers to previous conduct ; iQ (c) to previous end sulnequmt 

aonduct of the edeueed. „ 
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^^Tha" jl »tatements made to or in the presence of the parties which 

owed B affect their conduct, are all declared relevant under this 

money which sec tion. Illustrations (a) and (b) are instances of facts showing 
he could not 

pay ; (6) Motive, Ills, (c) and (d), preparation^ ftls. (*) and (i), conduct 

That a qiian- 0 f a party to the proceeding; Ills, (/), and (A), of 
poison had statements affecting conduct and Ills. (/) and (k), of statements 
recently been accompanying and explaining acts . 
hy l A^w ^ Motive or preparation. —Where there is a question as 
That A told to whether a particular act was done by a person, then any 

several people f act w j,i c h in any way supplies or furnishes a motive or 

before Bs ... „ 

death that which m any way constitute a preparation for it becomes a 


B’s health 
was breaking 
down ; {d) 
That A told 
several people 
before B\ 
death that he 
would poison 
the whole 
neighbour- 
hood ; 

(c) That after 
B’s death A 
absconded ; 

[f) That A 
gave general 
retainer to an 
eminent 
Counsel the 
day after the 


relevant fact and is admissible in evidence. In the considera- 
tion of the cause or occasion of a fact, and the state of 
things under which it happened, nothing can be more 
material than to know whether any person had an interest 
in its happening or took any measures calculated to bring it 
about. Thus motive and preparation become of the 
utmost importance. If A is found murdered, the fact that 
B had a strong motive for wishing A dead, is so far as it 
goes, a piece of evidence'against B. So if A is poisoned with 
arsenic, the fact that B shortly before, procured arsenic or 
made arrangements by which he would have access to A # s 
food points ttf B being the poisoner, and would be a relevant 
fact at his trial. (Cunningham), 

Motive. —A motive is strictly, what its etymology 


der B Sta™ Ur indicates, the which moves a man to do a particular act. 
giving rea- There be no action without a motive, which must exist for 

sons, which voluntary act. In criminal cases the motive with 

of those facts 7 7 . . 

are and which which a person commits an offence are very -material, ms. 


are not, ad- ^ } and ^ to th j 9 s ^ ct i 0 n and ills, (d) and (/) to section 
evidence n 43 infra give examples of motive. Where A was tried for 
against A. the mU rder of B, the fact that at the instigation of A, B 
fr™‘(a)to(e) murdered C long before B's murder, and that A. at about 
A M to (/) that time, used expressions of malice against C, were held t» 
tee S. 8 ; for ^ re l«yxnt as foro^Bg motive, on the part of A who 
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murdered .B. (4 C. It P. 221 ). The existence of motive is W see 
an important element in a chain of presumptive proof ; as njJfpj ] 
when a person, accused of having set fire to his house, has 
previously insured it to, an amount exceeding its value ; or 
where a man accused of the murder of his wife, has previous- 
ly formed an adulterous connection with another woman • 
etc. On the other hand, the absence of any apparent 
motive is always a fact in favour of the accused ; although* 
the existence of motives invisible to all except the person 
who is influenced by them must not be overlooked (Best). 

Preparation. — Preparation is also relevant it being 
obviously important in the consideration of the question 
whether a man did a particular act or not to know whether 
he took any measures calculated to bring it about. Vide 
ills. ( c ) and (d). Where the question is whether A committed 
an offence, the fac£ of his having procured the instruments 
which were used in its commission, is relevant ( R . v. 

Palmer ). ‘'As preparations must necessarily precede the 
commission of premeditated crime, some traces of them may 
generally be expected to be discovered ; and If there be not 
clear and decisive proof of guiK the absence of any evidence 
of such preliminary measures is a circumstance strongly 
presumptive of innocence.” (Will's Cir. Ev. 53). 

Conduct of a party. — Preparation is an instance of 
previous conduct of the party influencing the fact m issue or 
the relevant fact but other conduct also whether of a party 
or of his agent, whether previous or subsequent, and 
whether influencing or influenced by a fact in issue or, 
relevant fact, is also admissible, the conduct of a party being 
always extremely relevant. Para 2 of the section provides 
for conduct of three kinds (1) Conduct of any party or of 
his agent to a civil suit or criminal proceeding in reference 
to such suit or proceeding ; (2) Conduct in reference to any 
fact in issue therein or relevant thereto ; (3) Conduct of the 
person an pflfence .against whom if^e subject of any 



INDIAN LAW OF EVIDENCE. 


proceeding £*., of the complainant.* The conduct made 
relevant by this section must be conduct which directly and 
immediately influences or is influenced by, any fact in issue 
or relevant fact. It does not include actions resulting from 
some intermediate cause, such as questions or suggestions. 
( f All. 38$ F. B. ; contra per Mahamood J. ) A was tried 
for murder of one D. The deceased shortly before her 
death, was questioned by various persons as to the circums- 
tances in which the injuries had been inflicted on her. The 
deceased was unable to speak but was conscious and able 
to make signs. Evidence was offered and admitted to 
prove the questions put to D and the signs which he had 
made in answer to such questions. Held by the majority of 
the Full Bench that the signs could not be proved as 
"conduct” within the meaning of S. 8, Evidence Act, in as 
much as taken alone and without reference«to the questions 
leading to them there was nothing to connect them with the 
cause of death and so to make them relevant. But 
Mahmood J. held that the signs made by the deceased were 
the conduct of a person an offence against whom was the 
subject of any proceeding and was therefore relevant. (Ibid). 
What is meant by the words, "if such conduct influences oris 
influenced by any fact in istue or relevant fact" is that there 
must be a direct or immediate relation between the conduct 
and the fact in issue. Conduct which is brought about by 
some other agency though connected with the facts in issue is 
not relevant conduct. Illustrations (e) and (f) to this section 
and illustration (c) to sec. 9 show what is meant by relevant 
conduct. The distinction between character and conduct 
must not be overlooked. Evidence of conduct with reference 
to the particular' transaction or to connected transactions 

* The accused in a criminal proceeding is no doubt a party to 
the proceeding, but the complainant is not a party, for in all crimi- 
nal cases Crown is the prosecutor ; therefore, the conduct of the 
complainant is separately mentioned in the* phrase "conduct of any 
person an offence against whom is the subject ot any proceeding” 
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(Secs. 14 and 15) is admissible. Evidence of character is 
admissible in certain cases only [Secs. 52-5$, Sec. 154 (4)— 
(Cunningham) ]. 

Illustrations (/) an<f (k) are illustrations of statements 
accompanying and explaining the conduct of a person an 
offence against whom is being enquired into. Under these 
illustrations, the terms in which the complaint was made are 
relevant. A distinction is to be marked here between a bare 
statement of the fact of rape or robbery, and a complaint • 
because while a complaint is always relevant, a statement 
not amounting to a complaint will only be relevant under 
particular circumstances, e.g., if it amounts to a dying 
declaration, or can be used as corroborative evidence 
(Norton). The present section so far as it admits a state- 
ment as included in the word "conduct” must be read in 
connection with secs? 25 and 26 post and cannot admit a 
statement as evidence which would be shut out by those 
sections. ( 14 Bom. 260). 

In order to be relevant, the conduct need npt be contem- 
poraneous ; although concurrence of time must always be 
considered as material to show the connection, it is by no 
means essential. Concurrence of time may, however, be 
important in estimating the weight to be given to the 
•evidence when admitted. » 

Statements accompanying and explaining 
aots :* Explanation 1 .— In English Law such statements 


* This Motion admits statements only so far as they accompany and 
'explain acts. Sac. 10 refers to statements made by conspirators ; sec. 14, ills. 
(&)« (0 and ( mj refer to statements showing states of # imnd and body { Sacs. 
17-31 refer to admissions and confessions ; Sees, 32-38 refer to statonents 
made by deceased person or persons who cannot be called es witnesses and 
to statements made under special circumstances and Secs. 155 and 157 refer 
to former statements of witnesses- The sections mentioned above detail the 
•circumstances under which particular statement* notwithstanding their 


inherent infirmity, may be 
4T.P. Banerjoe). 


in evidence, under special circumstances. 
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are admissible as forming part of the ns gestae* This- 
Explanation points out that mere statements, as distinguish- 
ed from acts, do not constitute conduct. Ills. (/) and (£)• 
ciearly explain the meaning of this Explanation. The 
Explanation points to a case in which a person whose 
conduct is in dispute mixes up together actions and state- 
ments ; and in such a cas; those actions and statements may 
be proved as a whole. For instance, a person is seen 
running down a street in a wounded condition and calling 
out the name of his assailants and the circumstances under 
which the injuries were inflicted : here what the injured 
person says and what he does, may be taken together and 
proved as a whole. (7 AH* 385). 

A statement may be admissible, not as standing alone, 
but as explaining conduct in reference to relevant factsv 
Conduct may be equivocal without stateaients explanatory 
and elucidatory of it. Statements accompanying acts are in- 
fact part of the res gestae just as much as the acts them* 
selves. They ye often absolutely necessary to show the 
animus of the actor. They have been styled verbal acts, 
(NortonX 

The declarations are not admissible simply because they* 
accompany an act : the latter itself must be in issue or 
relevant ; admissibility* of such a statement depends upon 
the light it throws upon an act which is itself rele- 
vant. The Evidence Act makes those statements ad- 
missible and those only, which are the essential complex 
ments of acts done or refused to be done, so that the act 
itself or the omission to act requires a special significance as 
a ground for inferenoe with respect to the issues uv the cases 
under trial. (3 Bom. 12, 17). 

The Explanation does not render admissible, as evidence,, 
any statment which secs. 25 and 26 exdbde and is not be con* 
sotted as if it were a proviso to those sections.. (<14 Bom* 
260 F. B. ) 
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Statements affecting conduct : Explanation II.— 
It is a general rule that statements made in the presence of 
the prisoner, and which he might have contradicted, if untrue, 
is evidence against hiift. The provisions contained in this 
Explanation, make relevant statements made to or in the 
presence of a party whose conduct is in question, and which 
< an be shewn in any way to affect such conduct. They are 
important in explaining a man’s motive, intention etc. Ills. 
( /)» Of) And (A) are instances of such statements. In order 
to make such statements relevant evidence against the party 
whose conduct is in question, it should be shown (x) that all 
what was said, written or done to him by others is shown to 
have come to his actual knowledge ; (2) that by such state- 
ments his conduct is likely to have been affected ; and 3) 
that he had an opportunity of replying to or contradicting the 
allegations made against him. Before the words of a third 
person are let in, it must be shown, according to this Explana- 
tion, that the conduct which they are alleged to affect is 
televant (7 All. 385 F. B.) 

• 

The statements whether oral or written must affect 
conduct ; if they cannot be shewn to have done so, they are 
inadmissible under this section. Thus, if a man accused of 
.1 crime is silent, or flies or is guilty of false or evasive 
responsion, his conduct is, coupled wrth the statements, in 
the nature of an admission, and therefore evidence against 
himself. His flight or false responsion would be equivocal 

S'* and might be unintelligible without our knowledge of 
what led to it. His acts upon the statement, and the state* 
ment are so blended together, that both form part of the res 
gestae* and on this ground again the statement is as receiv- 
able as the act. In point of fait, it is the conduct of the 
party upon the statement being made, that is the material 
point, the statements themselves are only material as leading 
up to and explaining that. (Norton) In the case of state- 
merits, made to, or in a party's presence he may either reply 
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• 

' to them or keep silent [ 111. (jr) ] or his conduct may be 
otherwise affected by them. [Ills. (/), and (A).] But a 
party’s silence will render statements made in his presence 
evidence againt him of their truth qnly 'when he is reason- 
ably called on to reply to such statements. The saying that 
‘silence gives consent 1 must not be taken without qualifica- 
tions, for it would be a mistake always to infer that a man 
who does not repudiate an allegation admits the truth of it. 
(29 Bom. 476, 46). A statement may be a mere impertinence 
and best rebutted by silence, and specially when the observa- 
tions aie not addressed to a man himself, but merely made 
m his presence, he may be under no obligation to take 
notice of them.” (Cunningham.) The words “statements made 
to him” in Expl. 2 would seem to include letter addressed to 
a person and shewn to have come to his knowledge, and an 
adverse inference may be drawn from the fact of his not 
answering them. But the English law is different. Lord 
Tenterdon in Fair lie v. Denton (3 C. & P. 103) observed ; 
“What is said to a man before his face, he is in some degree 
called upon to contradict, if he docs not acquiesce in it ; but 
not answering a letter is quite different, and it is too much 
to say. that a man, by omitting to answer a letter at all 
events admits the truth of the statements that letter contains.” 
There is in general no duty cast upon the recipient of a letter 
to answer it, and his omission to do so does not amount to any 
admission of the truth of the statements contained in it. But 
it is otherwise if the writer is entitled to an answer ; so, in 
the case of a letter written by A to B, to which the position 
of the parties Justifies A in expecting an answer — , as wheit 
the subject of it is a contract or negotiation pending between 
them— the silence of B may be important evidence against 
him. (Woodroffe). “The only fair way of stating the rule 
of law is that in every case you must look at all the circum- 
stances under which the letter was written, and you must 
determine for yourself whether the circumstances are such 
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that the refusal to reply alone amounts to an admission.” (Per * 

Kay L. J. in 2 Q. B. 541). 

4. Facts necessary to explain or introduce a Facts neces-' 
fact in issue or relevant fact, or which support or sary toex- 
rebut an inference suggested by a fact, in issue or 
relevant fact, or which establish the identity of issue’or 
any thing or person whose identity N relevant or reievjmtf acts, 
fix the time or place at which any fact in » issue or 
relevant fact happened, or which show the relation 
of parties by whom any such fact was transacted, 
are relevant, in so far as they are necessary for 
that purpose. (S. 9). 

Illustration s. — (a) The question is, whether a given 
document is the will of A. The state of A f s property and of 
his family at the date of the alleged will may be 
relevant facts. 

(b) A sues B?or a libel imputing disgraceful conduct to 
A ; B affirms that the matter alleged to be libellous is true. 

The position and relations of the parties at the time when the 
libel was published may be relevant facts as* introductory to 
the fact in issue. The particulars of a dispute between A 

• and B about a matter unconnected with the alleged libel are 
irrelevent, though the fact that therfe was dispute may be 
relevant if it affected the relations between A and B. 

(c) A is accused of a crime. The fact that, soon after Pun ^ 
the commission of the crime, A absconded from his house, 

is relevant, under section 8, as conduct subsequent to and 
affected by facts in issue. The fact that at the time when he 
left home he had sudden and urgent business at the place 
to which he went, is felevant, under section 9 as tending to 
explain the fact that he left home suddenly. The details of 
the business on which he left are not relevant, except in so 
far as they are necessary to show that the business was 
sudden and urgent. 

(d) A sues B for inducing C to break a contract of 
service made by him with A. C, on leaving A's service, 



70 


A and B are 
charged with 
theft commit- 
ted in 1914 in 
the house of a 
woman of the 
town ; evi- 
dence is 
brought for- 
ward to show 
that C and D 
committed a 
theft in the 
house of ano- 
ther woman 
of the town in 
1918 in simi- 
lar circum- 
stances. 
Discuss whe- 
ther the 
evidence is 
admissible 
under sec. 9 
or 1 1 of the 
I. E. Act, to 
prove that A 
and B are the 
same persons 
as C and D. 
C.U. ’20 (b,. 
A and B were 
charged with 
theft commit- 
ted in the 
house cf a 
banker ; evi- 
dence was 
brought for- 
ward to show 
that C and D 
committed 
theft in the 
house of ano- 
ther hanker 


• INDIAN LAW OF EVIDENCE. 

says to A— ‘I am leaving you because B has mad me a better 
offer. 1 This statement is a relevant fact as explanatory of 
C’s conduct, which is relevant as a fact in issue. 

(e) A accused of theft, is seen to give the stolen property 
to B, who is seen to give it to A*s wife. B says, as he deli- 
vers it — ‘A says yon are to hide this.* B*s statement is 
relevant as explanatory of a fact which is part of the 
transactidn. 

(f) A is tried for a not and is pioved to have marched 
at the head of a mob. The cries of the mob are relevant 
as explanatory of the natuie of the transaction. 

Not©. — Section 7 deals with the admissibility of facts 
which are the occasion, cause or effect of facts in issue or 
relevant facts. Section 8 similary makes admissible facts 
showing motive or preparation for an^ fact in issue or 
relevant fact. The present section makes admissible facts 
which are necessaiy to explain or introduce a fact in issue or 
relevant fact. As sections 7 and 8 provide generally for the 
admission of facts causative of a fact, relevant or in issue, 
the present section may be said generally to provide for facts 
explanatory of any such fact. (Cunningham, 98) There are 
many incidents which, though they may not strictly constitute 
a fact in issue, may yet be regarded as forming part of it, in 
the sense that they accompany and tend to explain the main 
fact, such as, identity, names, dates, places description, 
circumstances and relations of the parties, and other explana- 
tory and introductory facts of a like nature : such facts are 
receivable under this section. These explanatory facts t are 
relevant only in so far as they are necessary for that purpose 

to explain the Act in issue or relevant fact and no more ; 
for if all die incidents of a transaction are to be proved then 
the narrative may run down into purely irrelevant and 
unnecessary detail. 

Illustrations (a), ( 4 ), (rf), <f) and (/) illustrate the 
meaning of the expression "facts necessary' to explain or 
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introduce a fact in issue or relevant fact and the last clause on another 

■of ills. (£) and (c) illustrate the meaning of the words M in 

so far as they are necessary for that purpose." The second similar cir- 

clause of ill. (e) shows how an inference drawn from the ctimstances, * 

Discuss* 

act of absconding may be rebutted by an explanation that he whether the 

left home suddenly on account of an urgent business. Ills, evidence is 

id) and (e) indicate that explanatory statements are admitted 

under this section irrespective of the fact whether the person E. Acf, to 

against whom it is made was present or not when it was ^ A 

ana js were 

mide. A and B were charged with theft committed in 1914, the same 
in the house of a prostitute ; evidence was brought forward ^ 

to show that C and D committed a theft in the house of q u, 1923(a)* 
another prostitute in 1918 in somewhat similar circum- 
stances ; held that the evidence was not admissible either 
under sec. 9 or under sec. 11 of the Indian Evidence Act to 
prove that A and B were same persons as C and D. [Em* 
per or v. Panchu lfas y 31 C. L. J. 402.) See notes under S. 


14 iffra. 

1 '5. Where there is reasonable ground to 
believe that two or more persons have con- 
spired together to commit an offence or an 
^actionable wrong, anything said, done or written 
by any one of *«uch persons in reference to* their 
•CQmmon intention, after the time when such 
intention was first entertained by any one of 
them, is a relevant fact as against each of 
the persons believed to be so conspiring, as 
well as for the purpose of proving the existence of 
the conspiracy as for the purpose of showing that 
•any such person was a party to it. (S. 10) 

Illmtration ,— Reasonable ground exists for believing that 
A has joined in a conspiracy to wage war against the Queen. 
The facts that B procured arms iff Europe for the purpose 


Things said or 
done by cons- 
pirator in 
reference to 
common 
design. 

Discuss the 
law of com- 
piracy as laid 
down in the 
Evidence Act 
“Where vari- 
ous persons 
conspire to 
commit an 
ofience or 
actionable 
wrong, each 
makes the 
rest his 


* It should noted that the words used in thb section are “in reference 
to” and not“Jn furtherance of and hence this section b wider than English 
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of conspiracy, C collected money in Calcutta for a like 
object, D persuaded persons to join the conspiracy in 
Bombay, £ published writings advocating the object in view 
it Agra, and F transmitted from Delhi to G at Kabul the 
money which C had collected at ‘Calcutta, and the contents of 
a letter written by H giving an account of the conspiracy, are 
each relevant, both to prove the existence of the conspiracy, 
and to prove A’s complicity in it, although he may have been 
ignorant of all of them, and although the persons by whom 
they were done were strangers to him, and although they 
may have taken place before he joined the conspiracy or 
after he left it. 

Note. — All acts and statements of conspirators in 
connection with or in explanation of the conspiracy are 
relevant under the section. Everything said or done by any 
of the conspirators in furtherance of the common objects is 
evidence against each and all of the parties concerned, whe- 
ther they were present or absent. The principle underlying 
this section is substantially the same as that of principal and 
accessory or principal and agent. In 17 W. R. Cr. 15 
Couch, C. J. remarked : “The rule of law is that where 
several persons are proved to have combined together for 
the same illegal purpose, any act done by one of the parties 
in pursuance of the original concerted plan and with 
reference to the comnion object is, in the contemplation of 
the law, the act of the whole. Each party is an agent of die 
others in carrying out of the objects of the conspiracy and 
doing anything in furtherance of the common design.” 

Conspiracy consists in an agreement between two* or 
more persons to do an unlawful act or to do a lawful act by 
unlawful means. In order to prove the existence of the 
agreement or the participation of any given person in it, 
evidence may be given of anything done, said or written by 
any one of the alleged parties. The section provides that 
the things which it is thus proposed to prove must have been 


agents to 
carry on the 
plan into 
execution.*' 
•Develop this 
by giving 


C.U. 1996(b), 
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done after the intention to conspire was conceived by one of 
the parties and with reference to the common intention. ' 
Evidence which satisfies these two conditions may be 
admitted for the purposes above-mentioned, when there is 
reasonable ground to believe that there was such an 
agreement or when an undertaking to prove the agreement 
is given to the satisfaction of the Judge. (Cunningham.) 

The section applies as well to the case of a concerted 
agreement to commit an actionable wrong as to a criminal 
conspiracy. (Cunn. Ev. 26-30). 

This section is not intended to make evidence, the 
confession of a co-accused and put it on the same footing 
as a communication passing between conspirators 01 between 
conspirators and other persons with reference to the cons- 
piracy (15 C. W. N. 25). 

Essential —in order to bring the section into operation, 
it must be shewn : — 

(1) ( a ) That there is a re asonable ground for belief in the 

existence of the conspiracy* and » 

(2) that the particular defendant against whom the facts 
are to be put in, was a party to the alleged conspiracy ; 

(3) that the thing (act and declaration etc.) which is 
proposed to be given in evidence must have been done- 

fa) with reference to the common intention, and 

* The operation of sec. 10 is strictly conditional upon there being Q f 

reasonable ground to believe that two or more persons have conspired CO n»niracv 
together to commit an offence. (37 Cal. 467). "It is only reasonable, that, as 
^general rule, some prima facie and satisfactory evidence should in the first 
instance be given of the common purpose, before evidence of the acts in it by 
multitude of persons, who, but for such common purpose, would be 
absolute strangers, should be received. It is necessary to prove the existence 
of conspiracy end to eonneot the prisoner with it in the first instance, where 
you seek to give in evidence against him, the declaration of co-conspirator, 
and having done so, you are then at liberty to give in evidence against the 
prisoner acts done by any of the parties, whom you have connected with the 
conspiracy.* 1 '(Norton.} 
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(3) after the intention to conspire was conceivable by 
one of the parties. 

Bnglish law.— The provisions of the section is wider 
than English law, * under which the act or statement must 
have been done or made in execution or furtherance of the 
common purpose and acts or declarations of others are not 
admissible against a conspirator if done or made after his 
connection with the conspiracy has ceased. Under the 
English law, if the acts and declarations of the other cons- 
pirators were not in futherance of the common purpose 01 
weie done or made after the person against whom the 
evidence is to be given had severed his connection with the 
conspiracy they will not be relevant against him. 

This section, therefore, differs from the English law in 
two respects, namely— 

(0 u is not necessary under this ^ection to show that 
the act was done in execution or furtherance of the cons - 
piracy or common design. Under this section anything said 
or done in reference to the common intention is admissible 
and thus the contents of a letter written by a co-conspirator 
giving an account of the conspiracy is relevant against the 
other, even though not written in support df it or in 
furtherance of it. 

( 2 ) Act done after the termination of the conspiracy is 
also relevant nnder this section. (This provision is contrary to 


« When two or more persons conspire together to commit any offence or 
actionable wrong, everything said, done or written, by any one of them in the 
execution or furtherance of their common purport Js deemed to be so said, done 
or written by every one and is deemed to be a relevant feet as against each of 
them, bat statements made by individual conspirators as to measures taken in 
Um execution or furtherance of any such common purpoee are not doomed to 
be relevant as such aa against any conspirators except those by whom or in 
whoao presence such statements are mads. Evidence of nets nr statements 
deemed to be relevant under this Article ma> not be given until the Judge 
is satisfied that apart from theta, there ere prime fecie grounds for 
bettering in the existence of the eoaspifecy to rihieh they relate." 
t Stephen’s Digest, Art. 4 ]. 



RELEVANCY of facts. 


75 


the English rule according to which acts and declarations of , 
others are not admissible against a conspirator if done or 
m$de after his connection with the conspiracy has ceased). • 

Fact not otherwise relevant are relevant— 
i) if they are inconsistent with any fact in in Issue or re- 
issuer relevant fact , or 5fc£* 


sue or re 

V2) if, 


by themselves, or in connection with making the 
other, facts, they make the existence or non- exlstenccor 


non-existence 

existence ot any fact in issue or relevant fact of fact in 

highly probable or improbable, i S. 1 1 1. issue or rele- 

vant fact 

Illustrations. — (/i) The question is whether A committed highly proba- 
a crime at Calcutta on a certain day. The fact that on that hie or 
day, A was at Lahore is relevant. The fact that, near the impro 
time when the crime was committed, A was at a distance from When do 
the place where it was committed which would render 
it highly improbable though not impossible, that he relevant 
committed it, is relevant. rel° vant ? 

(4) The question is, whether A committed a crime. The Give illus- 
circumstances aie such that the crime must have been tration. 
committed either by A, B, C or D. Every fact which shows 
^hat the crime could have been committed by no one else 
and that it was not committed by either B, C, or D, is 
relevant. 


Note. — The object of a trial being the establishment or 
dispioof by evidence of a particular claim or charge it is 
obvious that any fact which either disproves or tends to 
disprove or prove that claim or charge is relevant. “Any 
fact material to the issue which has been proved by the one 
side may be disproved by the other, whether the contradiction 
is complete, i>., inconsistent with a • relevant fact under 
clause (i) or such as only to render the existence of the 
alleged fact highly improbable under clause (a).' Again, 
facts may be put in evidence under clause ( 2 ) ip corroboration 
of other relevant facts if they render themselves highly 
improbable. 11 ' (Norton). 
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Explain how 
i evidence of 
alibi becomes 
relevant. 

CU. 1915(b). 


By this section evidence of collateral facts is admitted 
either (z) to disprove a fact asserted on the other side or ( 2 ) to 
prove a fact asserted by the party who adduces the evidence. 
In the former cases, the facts must be inconsistent with or 
such as to render highly improbable the fact which it is 
desired to disprove The common instance of an alibi 
furnishes an illustration. When the presence of an accused 
person at the place and at the time alleged by the prosecu- 
tion is met by evidence that he was at the same time at 
another place so distant as to show that he could not 
possibly have been at the first mentioned place the evidence 
is relevant since it is inconsistent with the theoiy of the 
presecution. It is equally admissible if it goes to show that 
his presence at the scene of the offence though not physi- 
cally impossible was in the circumstancees highly im- 
probable. To use the language of S. 1 14, the Court may r 
“regard being had to the common course of material events” 
presume on the strength of such evidence that A in illustra- 
tion (a) could not have been at Calcutta. Illustration (6) 
gives another case which may be thus stated in a concrete 
form. A warder who has been locked up in a jail with 
four prisoners A, B, C and D is found murdered and it is 
proved that no other person could have entered the jail, 
whence it appears that the murder must have been com- 
mitted by one of the four. Evidence is tendered to show 
that B and C were chained up in cells and that D was 
paralysed. This evidence is admissible since it makes it 
highly prabable that A committed the -murder.” 
(Cunningham). % 

While sec. 7 defyies the meaning of the term Relevancy* in 
quasi-scientific language the present section contains a 
statement in popular language of what in the iornjer section 
is attempted to be stated in scientific language. •The practical 
effect of these two sections is to make every relevant feet, 
admissible in evidence. (Markby, 17-18.) 
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This section is not very happily worded. The terms of What is the 
the section are wide enough to admit amy fact which can g^uo^the 
show the inconsistency, probability or improbability of any Evidence 

fact in issue or lelevant fact. Even heai say evidence may £ cl \ ^ oe * 

J f it not appa- 

be said to be admissible accoiding to the wording of this rently make 

section. It may, for instance be said : A (not called as a ^ 

witness) was heard to declaie that he had seen D commit a Qj ve two 4 
crime. This makes it highly probable that B did commit illustrations of 
that crime. Therefore A*s declaration is a relevant fact 
under sec. ii (2). That this was not the intention of the vant under 
section is shown by the elaborate provisions contained in the Sunder an™* 
following part of the Chapter II (Ss. 32-39) as to particular other section 
classes of statements which are regarded as relevant facts of the Evu 
either because the circumstances under which they are made 1911(a)* 
invest them with importance or because no better evidence 
can be got. It could* not have been the intention of the 
legislature to admit totally irrelevant facts by the general 
provision in sec. 11. Cunningham in his comment on this 
section observes.— ‘In applying the section care must be 
taken not to put too liberal an interpretation on the ex- 
pressions ‘probable* and ‘lmpiobable*. The co-existence of 
the collateral fact and the fact in issue must be probable or 
improbable in a high decree. The section is not intended 
*to supersede all the other provisions of the Act regarding 
relevancy. In a case where in trial for forgery of a docu- 
ment other documents suspected to be forged which had 
been found in the prisoner’s house were put in evidence the 
following observations were made on the section -.—“Sec. 11 
of th£ Evidence Act is, no doubt, expressed in terms sa ex- 
tensive that any fact which can, by a chain of ratiocination, be 
brought into connexion with another, so as to have a bearing 
upon a point in issue, may possibly be held to be relevant 
within its meaning. But the connexion of human affairs is so 
infinitely various and so fau>reaching, that thus to take the 
section in its widest admissible sense, would be to complicate 
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t every trial with a mass of collateral inquiries limited only by 
patience and by means of the parties. That such an 
extensive meaning was not in the mind of the Legislature, 
sfeems to be shown by several indications by the Act itself. 
The illustrations to the section do not go beyond familiar 
cases in the English law of evidence. There must always be 
room for the exercise of discretion when the relevancy of 
testimony rests upon its effect towards making the affirmative 
or negative of a proposition ‘highly probable* ; and with any 
reasonable use of this discretion, the Court ought not to 
interfere, bnt it appears to me to be as illegal now as before 
the Evidence Act was passed to admit evidence of crime A 
in order to prove the cognate but unconnected crime B." 
(West, J. in Retr. v. Parbhuda *, 1 1 Bom. H. C. 90). The 
sections relating to character (sections 52-55) confirm this 
view, since character is often of the utmost importance in 
weighing the probabilities of a case and yet evidence of 
character is only admitted under certain restrictions. The 
following illustration is given by Bentham : — "The circum- 
stances are sucfi that the crime must have been committed by 
one of two men ; the first is a noted thief, a man of violent 
habits ; the other, a person of refinement, wealth and bene- 
volence. Evidence of the latter's character, rendering it 
almost incredible that he should have committed the crime 
would be admissible. "‘Evidence of the other man's character 
would not be admissible." 

Sir James Fitz James Stephen remarked : — ‘‘The sort of 
facts which the section was intended to include are facts 
which either exclude or imply more or less distinctly the 
existence of the faefe sought to be proved. Some degree of 
latitude was designedly left in the wording of the section (In 
compliance with a suggestion from the Madras Government) 
on account of variety of matters to which it might apply. 
The meaning of. the section ». would have been more fully 
expressed if words to the foHewiirgtdfect hhd Weir added to 
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it : — “No statement shall be regarded as rendering the 
matter stated highly probable within the meaning of this 
section unless it is declared to be a relevant fact under some 
other section of this Act*.”* 

7 . In suits in which damages are claimed, Facts tending 
any fact which will enable the Court to determine t0 enable 
the amount of damages which ought to be awarded 
is relevant. (S. 12) amount of 

Note — In suits in which damages are claimed, the *** 

amount of the damages is a fact in issue. This section lays 
down generally that evidence tending to determine />., to 
inciease or diminish, the amount of damages which ought to What facts 
be awarded to a party is relevant, (Damages are the ? rc rjl ® v ? nt 
pecuniary satisfaction which the plaintiff may obtain by which 
success in an action. They are limited to the loss which the damages are- 
plaintiff has actually sustained.) Thus in a suit for breach p un j a I ^ E 5 a 
of contract, all facts showing the amount of loss occasioned 
to the plaintiff by the breach, are relevant as enabling the 

court to determine the amount of damage to be awarded. 

* 

Character affecting the amount of damages in civil actions 
is relevant under S. 55 infra . 

y6. ' here the question is as to the existence r ®« ts relevant 

of am* right or custom, f the following facts are customfsin 1 
relevant— • question. 

. , . . What facts 

(a) Any transaction by which the right or air relevant 
custom in question was created, claimed, modified, ^ h * n an y 
recognised, asserted or denied, or which was incon- {JJn^in 0118 * 
hi stent with its existence. 


* But Mr. Field aeym. — The term* of the sectidh ere wide enough to 

admit any foot which by any proeeaa of reaming can be shown to have a 
bearing on any foot in iaaue or any relevant fact. The section can hardlg be 
limited, om has been ea gg e et e d , to thaee facte eehieh are relevant under some 
otbir pre/ vlahm of the Act, for thie ee oM reader the eeethn meaningless. 

f To satiety Bw roqairamutihr af tide -a— Man, thr quaettod Adet ho aa to 
the exManee of tftie right or custom ( 91 Bam. 143 ]. 
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(b) Particular instances in which the right or 
custom was claimed, recognised, or exercised or in 
which its exercise was disputed, asserted or 
departed from. (S. 13). * 

Illustration .— The question is whether A has a right to 
fishery. A deed conferring the fishery on A*s ancestors, a 
mortgage of the fishery by A’s father, a subsequent grant of 
the fishery by A’s father, irreconcilable with the mortgage, 
particular instances in which A’s father exercised the light, 
or in which the exercise of the right was stopped by A\ 
neighbours, are relevant facts. 


Note. — This section declares that any transaction by 
which a right or custom was created, claimed, modified, 
denied or asserted and particular instances in which such 
right or custom was claimed, recognised or exercised, are 
relevant and admissible in evidence. 


Bight . — The word “right” is used here to mean any 
right of or over property and is not restricted to incorporeal 
rights only. The word “right” is used in this section in a 
wide sense and is not restncted to the class of rights indicated 
m the illustration to the section. It comprehends any and 
every right known to the law. (31 Bom 143). 

The right mentioned in this section is not a public right 
only ; the illustration shows this, the right there mentioned 
being a private one. Three kinds of rights are thus included 
in the Acts— (a) private a private nght of way ; (A) 
general, which is defined to include rights common to aqy 
considerable class of persons, e . £., the right of villagers of 
a particular village to use the water of a particular well, and 
(*) public. The latter class of right is nowhere defined in the 
Act Every public right is a general one, . though (if the 
distinction made in English law between the terms "general” 
'and "public” be accepted) (every general nght is not a public 
•one. (W. & A.) 
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Custom or Usage.— A custom is a rule which in a 
particular district, class or family has, from long usage, 
obtained the force of law. It must be ancient, certain and 
reasonable and being *tn derogation of the general law, 
construed strictly. The word “usage” would include what the 
people are, now or recently, in the habit of doing in parti- 
cular place It may be that this particular habit is 
only of a very recent origin, or it may be one which 
has existed for a very long time. If it be one which 
is regularly and ordinarily practised, there is usage. The 
words “custom" and “usage” in this and other sections of the 
Act have been used in their widest sense, including all 
customs, ancient or otherwise, and all usages. Three classes 
of custom or usage aic dealt with m this Act • (a) private, 
(b) general and (f) public. Instances of the first class are 
family customs and usages termed kulachar . The expression 
“general custom” is defined to include customs common to 
any considerable class of persons. These are [a) local, 
termed desachar (6) caste or class or (c) trade-customs or 
usages. Public custom is nowhere defined in the Act. In 
English law the term “public” is strictly applied to that 
which concerns every member of the State ; and the term 
“general - is confined to a lesser, though still a consider- 
able, portion of the community. 

* 

Transactions. — A “transaction” has been defined by 
Webster as ' the doing or performing of any business ; 
management of any affair ; performance ; that which is 
done ; an affair as the transactions on the exchange. A 
transaction is something already done and completed." A 
transaction, as the derivation denotes, ig something which 
has been concluded between persons by a cross or reciprocal 
action as it were. (Per Jackson, J. in 6 Cal. 185). In the 
ordinary sense, the word means some business or dealing 
which is carried on or transacted between two or mQre 
:persons. ,.(Per Garth, C. J., in 6 Cal. pi 186). “Transaction 
6 
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State the view 
of Justice 
Mitter in the 
cases of 
Gujjulal v. 
Fcittchlal 
(6 Cal. 17 1). 
State the 
reasons 
given by the 
learned Judge 
in support 
of his view. 
C.U. 1926(b). - 
[See Selection 
of Leading 
Cases publish- 
ed by the Cal. 
University. ] 
Discuss whe- 
ther judgment 
not inter- 
parties 
is admisible 
against a 
third party. 
C.U. W(b>. 
19*7 W. 


in its largest sense means that which is done.” (Per Mitter,. 
J. t in 6 Cal. p. 175). 

Instance.— An “instance” has been defined as “that 
which offers itself or is offered as an illustrative case ; some- 
thing cited in proof or exemplification ; a case occurring ; an 
example.” (Webster). 

Admissibility of judgments and deorees not 
interpartes under this seotion.— Judgments qua judg- 
ments or adjudications upon questions in issue and proofs of 
the paiticular points they decide, are only admissible either 
as (a) res judicata, (b) as being 4 in rent 19 or (t) as relating to 
matters of a public natuie (See Ss. 40-42 infra). In (a) they 
are between the same parties ; in (6) they are declared by 
law to be conclusive proof against all persons of certain 
matters only , in (c) though not conclusive they are relevant 
as adjudications against persons not parties to them, the 
reason being that in matters of public right the new party to 
the second proceeding as one of the public has been viitually 
a party to the former proceeding. But judgments, orders 
and decrees, other than those admissible by Ss. 40, 41, 42 are 
irrelevant unless their existence is a fact in issue or they are 
relevant under some other provision of the Act. ( See Sec. 
43 infra). This being so, the question arises whether, and# 
if so how, previous judgments and deciees and the litigation 
in which they were pronounced not being between the same 
parties, are admissible in evidence in proof of “right” and 
“custom” (not being of a public nature) under this section. 
This question ga\e rise to many conflicting decisions. In 
Gujjulal v. Fattehlal (6 Cal. 171 )* it was held by the majority 
of the Full Bench (Mitter J., dissenting) that the former 
judgment was no v f admissible as evidence in the subsequent 
s\ii|t, , either as a “transaction” under S. ij y pr as a “fact” 
under S. u or under any other section of the Evidence 


• The faeta of the mm were aa fellows In 1876 , Gojjelal, brought * suit 

a*m*t mb Juki Sing and another in wUeh theqneeUon wee whether 
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Act and that a former judgment which is not a judgment in 
rent under §. 41, nor one relating to matters of a public 
nature under S. 42, is not admissible in evidence in a subse- 
quent suit, either as aw judicata or as proof of the parti- 
cular point which it decides, unless between the same parties 
01 those claiming under them. Mitter J., on the contrary, 
held that a judgment though not interpartes may be received 
m evidence either under section 11 or 13 of the Evidence 
Act. This view of Mitter J. has subsequetly been apprved 


m several decisions of the various High Courts and in the 

decisions of the Privy Council in Ram Ran jin Ram State the facts 

and discuss 

Narain (22 Cal. 533), Bhitto Kunwarw . JCesho Pershad( 19 the law as 
AH, 277) and Dmomoni v. Brojomoni (6 C. W. N. 35) where ennunciated 
it has been held that under certain circumstances, and in p^ttehialV 
ceitain cases, the judgment in a previous suit to which one of (6 Cal. 17 1). 
the parties in the * subsequent suit was not a party may be ! 9*5(b)» 
admissible in evidence, for certain purposes, and with certain j u< jg menta j n 
objects, in the subsequent suit. Judgments not interpartes previous case# 
aie admissible only to prove that on a previous occasion although not 
there was a dispute about the subject matter, that is, there are* admissible 
was an assertion by the plaintiff and the denial by the * n evidence 
defendant, of the right ; but that neither the issue in the th e ^victence* 

* judgment can be looked to nor the findings of the Judge can Act. Purpose 
he treated as of any legal probative value in the subsequent |udgments SUCh 
suit. (31 Bom. 143). In the recent cases in 12 C. W. N. 739 may be used, 
and 34 Cal. 868 (p. 872) it has been held that the derision in 

Discuss the 

Gujjulal or one Shambehanlal was the nearest heir of one Bichuklal. It was 0 f 
decided in that auit that Shambeharilal and not Gujjulal was the nearest heir. Gujjulal V. 
f Faftehlal was no party to that auit) Subsequently, Fattehlal sued Gujjulal Fatfcehlal ( 6 
to recover possession of certain property. Fattehlal’s title depended upon Cal. 171) with 
establishing that Shambeharilal and not Gujjulal 'was the nearest heir of 5 P ec ' a ! r *^ er ‘ 
Bichuklal and he offered in evidence the judgment in the previous suit between Cn . Ce . 

Gujjulal and Janki Sing and another. It was contended that FatteUal not ^nce appli- 
having been a party to the previous suit, the judgment was not admissible ca ]g e to the 
in the subsequent suit The Lower Courts admitted the judgment in evidence fagtb of the 
and on the basis thereof deemed the auit. * Gujjulal appealed to the High case. 

Court* The q u e sti o n before the High Court wee whether the previous udg- C.U, 1919(b); 
meat which wee not intvpariu was edmiseihic in the later suit. Mid. I9I& 
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Discuss the 
aw enun- * 
dated m 
pnjjulal v. . 
Fattehlal 
6 Cal. 17 0. 
C.U. • 25 fa). 


a previous suit would be admissible to this extent, namely 
to show that on that occasion the title which is subsequently 
asserted, was alleged. In 7 C. L. J. 563 (p. 576) it has been 
neld that a decree not interparte s is admissible in evidence 
as an instance of a litigation in which the right now m 
controversy was successfully asserted. In Lakshman v. 
Amrita (24 Bom. 591 ) Ranade J., said: — “Apparenly the 
cases, which decide that judgments, not tnterpartes , are not 
admissible in evidence, proceed chiefly on the ground that 
these judgments are sought to be used as having the effect, 
more or less, of res judicata . For that purpose a judgment 
tnterpartes alone can be admitted m evidence, but for other 
purposes where judgments are sought to be used to show the 
conduct of the parties or to show particular instances of the 
exercise of a right or admission made by ancestors, or how 
the property was dealt with previously, thqy may be used un- 
der S. 11 or 13 as exceptions recognised under S. 43 as rele- 
vant evidence. Except where they are judgments tn rcm t 01 
where they relate to public matters, judgments not inter - 
partes have been always held to be not res judicata but they 
cannot be wholly excluded for other purposes in so far as 
they explain the nature of possession, or throw light on the 
motives or cdhduct of parties or identify property.” 


Field in his Law of«Evidence observes : “Judgments are 
not primafacie admissible but when the fact of litigation is 
relevant, the plaint should be admitted as an assertion of 
the right and the written statement as a denial of it and with 
them the judgment to show how far litigation and the conse- 
quent assertion or denial of the right went. The judgmlnt 
is not evidence of jhe judicial decision expressed therein, but 
the fact whether the assertion was successful in a number 
<A cases can hardly fail to have some bearing on the decision 
of the Court even though the Judge is legally bound to 
disregard such judicial opinion * 

'It is well settled that although* Judgment not inter*' 
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partes may be used in evidence in certain circumstances ns 
a fact in issue or as a relevant fact or possibly as a transac- 
tion, the recitals in the judgment cannot be used as evidence 
in a litigation between 'the parties. The principle is that all 
judgments are conclusive of their existence, as distinguished 
from the truth. Judgments as public transaction of a solemn 
nature, are presumed to be faithfully recorded. Every 
judgment is therefore conclusive evidence, for or against all 
persons whether parties, privies or strangers, of its own 
existence, date and legal effect, as distinguished from the 
accuracy of the decision recorded ; m other words, the law 
attributes unerring verity to the substantive as opposed to the 
judicial portion of the record. ( Per Mukherjee J. in Kasht- 
natk v.Jagat Kishore f 20 C. W. N. 643 at p. 646. ) 

4 H Facts showing the existence of any state of Facts showing 
mind, such as intention^ knowledge, good faith, 
negligence, rashness, ill-will or good-will towards Sidy or ° 
any particular person, or showing the existence bodily feeling 
of any state of body or bodily feeling, are relevant, 
when the existence of any state of mindpr body 
or bodily feeling is in issue or relevant. 

Explanatio ns (1). — A fact relevant as showing 
, the 'existence of a relevant state of mind must 
show that the state of mind exists, not generally 

but in reference to the particular matter in 
question. 

(3|.— But, where, upon the trial of a person 
accused of an offence, the previous commission by 
thp accused of an offence is relevant within the 
meaning of this section, the previous conviction of 
such person, shall also be a relevant fact, (S. 14). 

Illustrations* (0) A is accused of receiving stolen goods 

", IDa. ti), tO, 0, H and (A) refer to fnfmtfon ; ill*, la}, (jb), U) end 
Kd) to kmmlrd+i (/),'<» to gbodfaUh 1 JL (A) to Ill-will; 01. 

(n\ to mgUgmtt t Ok (O end to Mtatv a/ botfy ; vend Ob. in), (o) end 

Ijrt to Explenetlon L 
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knowing them to be stolen. It is proved that he was in 
possession of a particular stolen article. The fact that, 
at tlie same time, he was in possession of many other stolen 
articles is relevant, as tending to show that he knew each 
and all of the articles of which he was in possession to 
be stolen. 

(b) A is accused of fraudulently delivering to another 
person a piece of counterfeit coin which, at the time when he 
delivcied it, he knew to be counterfeit. The fact that, at the 
time of its delivery, A was possessed of a number of other 
pieces of counteifcit coin, is relevant. The fact that A had 
been previously convicted of delivering to another person, 
as genuine, a counteifeit coin knowing it to be counterfeit 
is relevant. 

(c) A sues B for damage done by a dog of B’s, which R 
knew to be ferocious. The facts that the dog had pi evious- 
ly bitten X, Y and Z, and that they had made complaints to 
Jl are relevant^ 

{ft) The question is, whethei A, the acceptor of a bill ot 
exchange knew that the name of the payee was fictitious. 
The fact that A had accepted other bills drawn in the same 
manner before they cpuld have been transmitted to him by 
the payee if the payee had been a real person, is relevant as 
showing that A knew that the payee was a fictitious person. 

(«) A is accused of defaming B by publishing an 
imputation intended to harm the reputation of B. The fact 
of previous publication by A respecting B, showing ill-will on 
the part of A towards B, is relevant, as proving A’s intention 
to harm B’s' reputation by the particular publication in 
question. The facts that there was no previous quarrel 
between A and B,and that A repeated the matter complained 
of, as he heard it, are relevant, as showing that A did not 
intend to harm the reputation of B. 
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f f) A is sued by B for fraudulently representing to B. 
'that C was solvent, whereby B, being induced to trust C, who 
was insolvent, suffered loss. The fact that, at the time when 
A represented C to be solvent, C was supposed to be solvent 
by his neighbours and by persons dealing with him, is 
relevant, as showing that A made the representation in 
good faith. 

(g) A is sued by B for the price of work done by B upon 
a house of which A is the owner, by the order of C, a 
contractor. A’s defence is that B's contract was with C. 
The fact that A paid C for the work in question is relevant, 
as proving that A did, in good faith, make over to C the 
management of the work in question, so that C was in a 
position to contract with R on C’s own account and not as 
agent for A. 

(A) A is accrued of the dishonest misappropriation of 
property which he has found, and the question is whether, 
when he appropriated it, he believed in good faith that the 
real owner could not be found. The fact that public notices of 
the loss of the property had been given in the place where 
_A was, is relevant, as showing that A did not in good faith 
believe that the real owner of the property could not be 
found. The fact that A knew, or had reason to believe, that 
the notice was given fraudulently ^y C, who had heard of 
the loss of the property and wished to set up a false claim of 
it, is relevant, as showing that the fact that A knew of the 
notice did not disprove A’s good faith. 

9 (i) A is charged with shooting at B with intent to kill 
him. In order to show A’s intent, the fact of A’s having 
previously shot at B may be proved. » 

( /) A is charged with sending threatening letters to B. 
Threatening latters previously sent by A to B, may be 
proved as showing the intention of the letters. 

{k) The question is, whether A has been guilty of 
cruelty towards B, his wife. Expressions of their feeling 
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.towards feach other shortly before or after the alleged, 
truelty, are relevant facts. 

(/) The question is whether A’s death was caused by 
poison. Statements made by A during his illness as to his 
symptoms, are relevant facts. 

C.U. 1921(b) (m) The question is, what was the state of A’s health at 

the time when an assurance on his life was effected. State- 
ments made by A as to the state of his health at or near the 
time in question, are relevant facts. 

Bom. 1917(h). (n) A sues 11 for negligence in providing him with a 

carriage for lure not reasonably fit for use, whereby A was 
injured. The fact that TVs attention was drawn on other 
occasions to the defect of that particular carriage, is 
lelevant. The fact that B was habitually negligent about 
the carriages which he let to hire, is relevant. 

Bom. 1917(a). M A is tried for the muider of H by intentionally shoot- 
ing him dead. The fact that A, on other occasions, shot 
at B, is relevant as showing his intention to shoot B. The 

GU. 1924(a). fact that A was # in the habit of shooting at people with intent 
to murder them, is irrelevant. 


Punj. 1915. 


( p ) A i§ tried for a crime. The fact that he said 
something indicating an intention to commit that particular 

crime, is relevant. The fact that he said something indicat- 
ing a general disposition to commit crimes of that class is 

irrelevant. 


"Evidence 
post be 
directed and 
confined to 
the matter in 
tame j but 
evidence as 


matte* not 


Note.— It is a general rule that whenever the state of 
mind in which a person did a thing is material then any- 
thing which such person said or did, in another transaction 
is admissible if it leads upto, or throws light on, the state of 
mmd, at the time of the transaction. When the question is as 
to whether a person did or said something, the fact that he 
did or said something else on another occasion is relevant,, 
if it shows the existence, on that occasion of any state of 
; jfcindsuch as intention, knowledge, gdod faith# negligence^ 
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rashness, ill-will or good-will, the existence of which is in gpvjB intent." 
issue ; but it must be shown that the state of mind exists in jii^nu^ 0 
teference to the particular question and not generally. Take C.. U. *14 (bfc 
the case of libel or slander •; the plaintiff has to prove malice, fo/the^folU 
and to do this he can give evidence of words and acts of rule and state 
the defendant, either previous or subsequent, to the publica- 
tion, which would throw light upon the defendant’s mind at k no w £— 

the time of the publication. (Kinney). “Evidence of 

r the accused 

Scope of the section .—This section applies to that having com- 

class of cases where a particular act is more or less criminal 

01 culpable according to the state of mind or feeling of the that with 

person who does it, as for instance, in actions of slander or which he is 
f . , , charged is 

false imprisonment or malicious prosecution where malice is no t admit' 

one of the main ingredients in the wrong which is charged, 

evidence is admissible to show that the defendant was in an action* 

actuated by spite o? enmity against the plaintiff, or again, for goods sold 

on a charge of uttering counterfeit com, evidence is admis- Jo whichThe^ 

siblc to show that the pnsoner knew the coin to be counter- defence was 

feit because he had passed similar coins in his, possession or subject 6 

had passed such coin before or after the particular occassion to a certain 

which formed the subject of the charge. The illustrations condition f 

competent to 

show with sufficient clearness the sorts of cases to which the deft, to 
this section is applicable. Care should, however, be taken witnesses 
not to extend the operation of this section to other cases theplft had 1 
where the question of guilt or innocence depends upon actual made con- 
facts, and not upon the state of a man’s mind or feeling, oth^penons 
Thus, it cannot be proved that a man committed theft or subject to that 
any other crime on one occasion, by showing that he com- condition * 
mitted similar crimes on other occasions. . [ Am 1 No • 

Explanation 1.— Illustrations («),(& 1 and (p) explain J^^having 
the purport of this Explanation. The state of mind to be once or many 
proved must be, not merely a Rintrai tendency or disposition 
towards conduct of a similar description to that in question, particular 
but a condition of thooght and feeling having distinct and ac ^ „* ar 
immediate reference to the matter under enquiry. The fact ** ° * *** 
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does not 
make it more 
probable that 
he has done 
the same 
thing in the 
same way 
upon another 
and different 
occasions. 

See Holling. 
ham v. Head 
*4 C. B. N. S. 
3 « 8 ) L 
Are the 
following 
facts rele- 
vant : — 

{a) when the 
question was 
whether A, a 
brewer sold 
good beer to 
J 9 , the fact 
that A sold 
good beer to 
C, D & E f 
other publi- 
cans ? 

( No : See 
Holcombe v. 
Hew son , 

1810, 2 Comp. 
391 : Where it 
was necessary 
for a brewer 
to prove that 
he had 
supplied a 
publican with 
good beer, 
other publi- 
cans were not 
-allowed to 


show that, 
during the 
same period, 
as the dealing 



nttited them 


that a man is generally dishonest, generally malicious, 
generally negligent or criminal in his proceedings, does not 
bear, with sufficient directness, on his conduct on any 
particular occasion, or as to any particular matter to make it 
safe to take it as a guide in interpreting his conduct ; what 
is wanted is a fact which will throw light on his motives and 
state of mind with immediate reference to that particular 
occasion or matter. Illustrations (a) and ( 3 ) make this 
clear. A man is accused of receiving stolen goods with 
guilty knowledge ; if he is merely shown to be generally 
dishonest, the probability of his having been dishonest m 
this particular transaction is perhaps increased, but only m 
a vague and indefinite way ; but, if at the time, he is found 
in possession of a number of other stolen articles, this fact 
throws a distinct light on his knowledge and intentions as 
to the articles of which he is found in possession. It would 
be dangerous to infer that because a man was general 1'’ 
dishonest, he was dishonest m any single case ; 
but it is not dangerous to infer that a man, who is 
found in possession of 50 articles, which are shown to have 
been stolen from different people, came by each and all in 
a dishonest manner ( Cunningham ). Explanation (1 ) and 
ill. (1 0 ) render facts showing the existence of a state of mind 
relevant only if they, establish that such a state of mind 
existed in reference to the particular matter m issue. 
( 36 Cal. 573 ). 

An accused cannot be convicted of the offence charged 
against him simply because he has been guilty of another 
offence. When such evidence is offered to prove his com- 
mission of the offence on trial, evidence of his participation 
either in act or design, in commission or preparation in an 
independent crime cannot be received. Proof cannot be 
offered of such independent offence to show that by reason 
of such independent offence the accused is more likely to 
have committed the one for which he is op trial ; evidence of 
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such collateral offence cannot be received as substantive 
evidence of the offence on trial. ( 18 C. L. J. 578 ), 

Facts similar to, but not part of the same transaction as 
the main facts, are not in general, admissible to prove either 
the occurrence of the main fact or the identity of its author. 
But evidence of similar facts or the connection of the parties 
therewith, is receivable, after evidence aliunde on these 
points had been given to show the state of mind of the 
parties with regard to such fact ; in other words, evidence 
of similar facts may be received to prove a party's know- 
ledge of the nature of the main fact or transaction or his 
intent with lespect thereto. In general, whenevei it is 
necessary to rebut, even by anticipation, the defence of 
accident, mistake or other innocent condition of mind, 
evidence that the accused had been concerned in a syste- 
matic use of conduct of the same specific kind as that in 
question may be given. To admit evidence under this head 
however, the other acts tendered must be of the same 
specific kind as that m question and not of a different 
character and the acts tendered must also have been proxi- 
mate in point of time to that in question. A man’s 'guilt is 
to be established by proof of the facts and not by proof of 
his character. Such evidence must create a prejudice but 
not lead a step towards substantiation of guilt. Evidence 
should not be taken to prove the dishonourable purpose for 
-which a false name was assumed by an accused person, if 
the purpose is in no way connected with the conspiracy 
charged against him. ( 42 Cal. 957 ). 


with beer of 
an excellent 
quality, for a 
man may * 
deal well with 
some of his 
customers 
though not 
with other* ] 
(b) Whpn the 
question was 
whether one 
person acted 
as agent for 
another on a 
particular 
occassion the 
fact that he 
so acted on 
other occa- 
sion ? 

[Yes : Simi- 
lar facts may 
be admissible 
in proof of 
agency. 

( Stephen's 
Digest, Act. 
13 .)] 

All. 1915. 


On a charge against two persons of murder and ' of a 
conspiracy to rob the victim and for abatement of the offen- 
ces the prosecution wanted to adduce evidence of association 
of the two accused in connection with other charges of theft 
■in the town and generally of a series of incidents from’ 1914 
to 1916 that they used to go about together under different 
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names, the one taking the other as his dunvan and intro* 
ducing hirrtself as a rich landlord to several rich woman wh'O 
subsequently lost ornaments and cash which were gradually 
recovered. The accused objected to the admissibility of the 
evidence. Held that the evidence was not admissible under 
Sec. 9,11, 14 or 15 of the Evidence Act. Sec. 15 of the 
Evidence was not applicable in as much there was no 
question of the acts being accidental or intentional or done 
with a particular knowledge or intent. The gist of S. 15, is 
that unless there is a sufficient and reasonable connection 
between the fact to be proved and the evidentiary fact, that 
is, unless there is in substance some common link, they can- 
not form a series and as each of the subsequent occurrences 
of which evidence was given, had its own special feature,, 
they were not similar occurrences. Sec. 14 also was not 
applicable, as the evidence of the subsequent occurrences did 
not show the slate of mind of the accused towaids the 
murdered woman. Similarly Secs. 9 and 1 1 also did not 
apply, for the question of identity under sec. 9 does not arise 
till the offender committing the crime charged is ascertained 
by independent evidence and evidence of the subsequent 
incidents were not admissible under Sec. 11. ( Emfierot v* 
Panchu Das , 47 Cal. 671 ; 31 C. L. J. 402 ). 

Explanation 2 .— This Explanation is to be read with 
illustrations (e) and(/)toSec. 43 and with Sec. 54 infra* 
The Explanation distinctly states that where the previous . 
commission of an offence is relevant, the previous convic- 
tion of such person should also be a relevant fact. A* is 
accused of fraudulently delivering to another person a. 
counterfeit coin which, at the time when he delivered it, he 
knew to 1 be counterfeit. The fact that A had been previously 
convicted of delivering to another person as genuine a counter- 
feit coin knowing it to be counterfeit is relevant in as raucb 
as the previous. compulsion of the, crime by A is relevant *s 
showing the existence of guilty knowledge o^mtent; Tbp 
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previous conviction will not, however, be relevent unless the 
commission of the offence for which the conviction is to be 
had, is relevant within the meaning of the first para of this 
Section. * 

Res inter alios aotOB.— 1 The acts and statements of a A licence- 

party m other transactions or upon othei occasions are, as 

a rule, inadmissible in evidence as they generally afford no renewal of 

ground for any inference respecting the matter in issue, licences for 

hand- carts 

There is usually no leason to infer that, because a person instead of 

acted in a certain manner on a cei tain occassion, he acted Re. 1-14. 

in the same manner on another occasion. “Inferences are cheating 

not to be drawn from one transaction to another which is not and evidence 

specifically connected with it, merely because the two 

resemble each other ; as a matter of fact they must be he had also 

linked together by the chain of cause and effect in some taken 2 a " ni * 

assignable way be^pre an inference can be drawn.” But persons other 

to this rule there are some exceptions which are embodied tfian those ^ 

in Secs. 14, 15 and 40-42 of the Evidence Act. The principle charge. An 

on which evidence of similar acts is admissible is not to objection has 

show that, because defendant has committed*one crime, he the** 

would, therefore, be likely to commit another, but to esta- relevancy of 

biish the animus of the act, and rebut by anticipation, the HoVv^ll'you 

defences of ignorance, accident, mistake or some innocent decide the 

motive or intention. Ss. 14 and 15 deal with evidence as to P 0 * 111, ^ ive 

• reasons. 

the state of mind or body of the defendant. State of mind, Bom. 1916(a). 

knowledge, intention and the like are among the most impor- [Ans : The 

tant topics with which judicial enquiries are concerned. In ? v idence 
, / m question is 

criminal cases they are invariably a main consideration, ahd inadmissible 

in oivil cases, they are often highly material, as for instance , under s - *4 

where there is a question of fraud, malicious intention or Xl! 573.^1 - 

negligence. 


'10. When there is a question whether an apt * ract ® "bowing 
was accidental, or intentional, or done with a par : 
ticular knowledge or intention, tta act that such* ddentsl or* 
act formed- part 6f a series of ^lniilar^occutTfences ln 1 intentional. 

/ \ , ' •' v ' *■ ; * . r. » * . 1; ^ . W ‘ 
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each of which the person doing the act was con* 
cerned, is relevant. ( S. 15 ). 

Illustrations : — (a) A is accused of burning down his 
house in order to obtain money for which it is insured. The 
facts that A lived in several houses successively, each of 
which he insured, in each of which a fue occurred, and after 
each of which fires A received payment from a different 
insurance office, are relevant, as tending to show that the 
fires were not accidental. 

(4) A is employed to leceive money from the debtors of 
B. It is A’s duty to make entries in a book show ing the 
amounts received by him. He makes an entry showing that on 
a particular occasion he received less than he really did 
receive. The question is whether this false entry was acci- 
dental or intentional. The facts that other entries made by 
A in the same book are false, and that the false entry is in 
each case in favour of A, are relevant. 

(*) A is accused of fraudulently delivering to B a counter- 
feit rupee. The question is, whether the delivery of the rupee 
was accidental. The facts that, soon before or soon after 
the delivery tg B, A delivered counterfeit rupees to C, D and 
E are relevant, as showing that the delivery to B was not 
accidental. • 

Note. — This section is merely an application of the 
general rule laid down in Sec. 14. The facts contemplated by 
it are facts showing system* In each of the cases by which > 
it is illustrated the evidence admitted went to prove the tsuc 
characters of facts^ which, standing alone, might naturally 
have been accounted for on the supposition of accident, a 
supposition which is rebutted by the repetition of similar 
occurrences. The words of the section as well as of {{Lustration. 
(4) show that it is not necessary that all the acts should form 
parti of one transaction, but if they form parts of a series, 
of J mdkr occurrences, such acts may be proved. 
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'll. When there is a question whether a par- Facts showing* 
ticular act was done, the existence of any course co«seS° f 
of business, according to which it naturally wmild business, 
have been done, is a relevant fact. ( S. 16 )\y 

Illustrations.— (a) The question is, whether a particular 
letter was despatched. The facts, that it was the ordinary 
course of business, for all letters put in a certain place to be 
< urried to the post, and that particular letter was put in that 
place, are relevant. 

(h) The question is whether a particulai letter reached 
A. The facts that it was posted in due course, and was not 
icturncd through the Dead Letter Office, are relevant. 

Note. — This section proceeds upon the well-recognised 
tact that the conduct of human beings is generally, and in 
olncial and commercial matters, to a very great extent 
indeed, uniform. The book of a well-oidered firm, for 
instance, is kept from year to year m so unvaiying a manner, 
that there is the strongest presumption that the regularity 
will not in any particular instance be departed from. But 
the existence of the course of business must be clearly made 
out. This section is similar to ill (/ ) of sec. 114 infra . 

II. Statements when relevant facts.— The second Give some 
class of relevant facts are certain statements. (Ss. 17-38). th^Evidence 
As a general rule the mere fact that some one has previously Act to the 
said something about the fact to be proved is not a lelevant e *cludin* 
fact, but there are certain conditions under which previous c. U. ’15(b). 
statements have a most important bearing on the probabi- When is hear- 
. lities of the case, and are almost the best evidence that a Omissible 06 
Court can have. Everything depends on the person by an< * wh y ? 
whom and the circumstances in whicl} the statements are when 'hear*'* 
made. The following classes of statements have been say evidence 
declared to be relevant facts under the Act : — gpocf evidence 

1. Admission and Confessions. ( Ss. 17-31. ) ® °* 

2. Statements by persons who cannot be called as wit* tmte some of 

nesses* ( Ss. 32-33* ) jtfi these case. 
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What is the 
principle * 
undei lying 
$uch 

exceptions I 
CU. 1925(a). 

Define 
“admission” 
and distin- 
guish it 
from 

“confession.” 

Bom. 1914(a). on oath - 


Statements made 

( Ss. 34-39- ) 


under special 


' ^ 

circumstances. 


19*4 ( b ). 

1910 ( b )> 
.1907 (b). 


I. Admissions and Confessions. 

* t 

Sections 17-31 deal with the subject of admissions and 
confessions which are generally said to form exceptions to 
the general rule which excludes hearsay.* “The general 
rule is, that every material fact must be proved by testimony 
There is an exception to this rule, namely, that the 
declaration of a party to the records or of one identified 
in interest with him, are as against suck party , 
admissible in evidence ” ( Per Bayley , J. in Spargo v. Brown> 

' 9 B. & C. 955, 938 ). The statements which are the subject- 
matter of these sections are admitted because in respect of 
persons making them there is some security for their 
accuracy which countervails the general objections to hearsay 
testimony. As universal experience testifies that as men 
consult their own interest and seek their own advantage, 
whatever they say or admit against their interest or advan- 
tage may, witti tolerable security, be taken to be true as 
against them at least until the contrary appears (W. & A.) 

Sections 1^-23 and 31 deal with the subject of admissions. 
The rules of evidence applicable to confessions afe dealt with 
in sections 24-30 


*Admis*>ona are sometimes used as merely discrediting a party's state* 
ment by showing that he has on other occasions made statements inconsistent 
with the case afterwards set up. Their effect in such a case is merely des- 
tructive. It is their inconsistency with the party’s present claim that gives 4 
them logical force and not their testimonial credit. For in such cases «thc 
truth of the admission is not relied on, and therefore they ere not obnoxious 
to the hearsay rule. $ut an ednamion may also, statue facts against interest 
as where it admits a claim or a faot relied on by the adversary. In such cases 
the admission is used as ovidenee of the truth of its eoAtenfe had is pos s ess 
ing an evidentiary force per It is then equivalent to nfftnapthrer testimony 
for the pqrty offering it Admissions ^ to Snob cases have ( a, test i moni a l 
value frfcdef>ehdent of the contradiction ’and being Ibe ttafcspotits of persona 
not witnesses form exceptions toththMfUynfc.' (Wm&V* * Aomt AH.) 



. ADMISSIONS 


9t 


Distinction between Admission and Confession.— 

The English law of evidence makes' a distinction between 
admission and confession. The term “admission” is usually 
applied to etui! transactions, and to those matters of fact in 
criminal cases which do not involve acknowledgment of guilt , 
or statements which suggest the inference of criminal intent, 
the term “confession” being generally restricted to admission 
of guilt. This distinction is not maintained in the Evidence 
Act and Sections 17-22 are applicable to civil as well as to 
criminal cases. Sections 17-31 of this Act deal with “admis- 
sion” generally and include sections 24-30 which treat of 
“confession” as distinguished from “admission.” It would, 
therefore, appear that a confession is a species of which the 
admission is the genus ; in other words, all admissions are 
not Confessions, but all confessions are admissions . When 
a confession falls short of actual admission of a guilt and 
is not taken down according to law it may neve rtheless be 
used against the maker of it as an admission under S. 21 
of the Evidence Act. (15 Cal. 595.)- 

A— ADMISSIONS (S«. 17-23 & 31.) 

1 . Definition of admission. — An admission ... 

is a statement, oral or documentary which Bom. 1917(b). 
suggests any inference as to any fact in issue or Who cut 
relevant fact and which is made by any of the ,n ^ te * hem 
persons and under the circumstances, mentioned thev’be^Jd' 
below. (S. 17). by and on 

' 2< What are admissions ? (*) Statements, thom who 

mlde by a party to the proceeding or by an agent make them ? 
to any such party, whom the Court, regards under 1 
•the circumstances of the case, as expressly or 
iippUedly authorised by blip to make them, are state under 
admissions. » whatci icuin- 

X&) Statements- made by parties to suits suing admMcm* 
or sued in a representative chafacter^ are not made by a 
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partner may 
be received in 
evidence 
against ano 
* ther partner ? 
All. 19x5. 

In what cases 
can an 
admission be 
proved on 
behalf of the 


person 
making it ? 
All. 1916. 
What is an 
admission ? 
Under what 
circumstances 
can an admis- 
sion lie used 
in a suit ? 

All. 1917. 
What is the 
distinction 
between an 
admission and 
an estoppel 
and in what 
cases can the 
former be 
proved by or 
on behalf of 
a person who 
makes them 
or by his re- 
presentative 
in interest ? 
Punj. 1915. 


admissions, unless they were made while the party 
making them held that character. 


r 

(c) Statements • 
made by— > 


(1) persons who have any 
proprietary or pecuniary in- 
terest in the subject matter 
of the proceeding and who 
make the statements in their 
character of persons so in- 
terested or 


(2) persons from whom the 
parties to the suit have deriv- 
ed their interest in the sub- 
t ject- matter of the suit, 

are admissions if they are made during the con- 
tinuance of the interest of the persons making the 
statements. (S. 18). ^ c 

(d) Statements made by persons whose position 
or liability it is neccessary to prove as against any 
party to the suit, are admissions, if such statements 
would be relevant as against such persons in 
relation to such position or liability in a suit 
brought by^or against them, and if they are made 
whilst the person making them occupies such 
position or is subject to such liability * (S 19) 


Illustration — A undertakes to collect rents for B. B sues 
A for not collecting rent due from C to B. A denies that rent 
was due from C to B. A statement by C that he owed 
rent is an admission, and is relevant fact as against \ if 
A denied that C did owe rent to B. 

1 — - 

* Thu section forms an exception tQ the rule that statement* made by 
stranger* to a proceeding are not admissible against the parties. The 
illustration exemplifies that where the liability of a person '*ho is one of the 
pavtiasto a .suit depends upon the liability of a stranger to tha suit, 'then an 
admission by the stranger in reqpectof his liability amounts to an admission on 
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(e) Statements made by persons to whom a JJ*? '? an 
party to the suit has expressly referred to for By^Xmand 
information in reference to a matter in dispute undei what • 

are admissions. • (S. 20\ circumstance* 

can admiiiioo 

Illustration— The question is whether a horse sold by be made ? 

A to B is sound. A says to B.— 'Go and ask C ; C knows 1926 (b) 
all about it”. C's statement is an admission. 

What is an admission.— Shortly speaking an admis- 
sion is a statement, oral or documentary, which suggests 
any inference as to any fact in issue or relevant fact and 
which is made by or on behalf of, any party to any pro- 
ceeding. An admission is a statement of fact which waives 
or dispenses with the production of evidence by conceding 
that the fact asserted by the opponent is true An 
admission, therefore is not so much a proof of fact as a 
waiver of proof. Admission may be oral or contained in 
documents, e.g. t letters, depositions, affidavits, plaints, 
written statements, deeds, receipts etc. Beside admissions, 
written and oral \ a party may make admissions by his con- 
duct. These are not mentioned here, as they*already have 
been dealt with in S. 8 ante. Admission by assumed 
character, conduct, silence, and the like are apparently 
not admissions in the sense of an exception to the hear- 
say rule ; they are usually original circumstantial evidence 
of the facts to which they relate ( W & A ). 

Who may make r admissions ?— Sections 18-20 
indicate the persons by whom <1 statement, such as is 
referred to in sec. 1 7, must be made in order that it may 
ranl^ as an admission. The following seven classes of 
persons can make admissions # 

* This section forms another exception to the rule that admissions by 
strangers to a suit are not relevant. Under it. the admissions of a third per- 
son are receivable in evidence against the party who has express 'g referred 
another to him for information in regard to an uncertain or disputed matter 
( The reference herein mentioned must be en expre$t reference fat Informa- 
tion in order to matte a statement of the perspn referred to ac hfe m ib le. 1 
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(1) Party to the proceeding. 

(2) Authorised agent of such party. 

(3) Party suing or sued in representative character 

( while holding such character ). 

(4) Person who has any proprietary or pecuniary inter- 

est in the subject-matter of the proceeding 
( during the continuance of such interest ). 

(5) Person from whom the parties to the suit have 

derived their interest in the subject-matter of 
the suit ( during the continuance of such 
interest ). 

(6) Person whose position or liability must be proved 

against any party to the suit, 

(7) Person to whom a party to the suit has expressly 

referred to for information in reference to the 


matter in dispute. r 

( 1 ) Party to a proceeding— Party to a proceeding 
includes persons suing or sued personally (Cl, 1, sec. 18 ) or 
in representative character ( cl. 2, sec. 18) such as executors, 
administrators, trustees, guardians and next friends &c. A 
statement made by a party to a proceeding may be an ad- 
mission whenever it is made, unless it is made by a person 
suing or sued in a representative character only, in which 
case it must be madfe whilst the person m aking it sustains 
that character. ( Cl. 2, sec. 18 ). 


( 2 ) Agent — The word "agent’’ has not been defined 
Srm^VAdmis- * n ^ ls ^ ct * Sec. I2 3 the ^ n ^ ian Contract Act says l "An 
sion f> as used agent is a person employed to do any act for another or to 
Act^Is^aif'ad- re P resent another in dealings with third parties.” 
mission by an A statement n&de by an agent whom the Court regards 

agent eyi- under the circumstances of the case, as expressly or implied- 
dence for or ... ... ..... . . 

against his Iy authorised to make it, is admissible, even though not on 

piincijjal in oath. What is said or done by an agent, within scope 

^ criminal 0 y y g authority, having relation to, or connection with, and 

C.U. 1921(a). in the courts of, the particular business in which he is etn: 
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ployed is regarded as said or done by the principal, through 
him as his mere instrument. The rule admitting declara. 
tion of an agent being found upon his legal identity with 
the principal such declarations only bind the principal so 
far as the agent had legal authority to make them. (Taylor). 
Before the statements of an agent can be relevant as 
admission, the fact of agency must be proved. 

(3) Party suing or sued in a representative 
character. — g. % trustees, executors, administrators, 
guardians, the assignee of a bankrupt etc. It is important 
to note that such persons must make admission while hold- 
ing that character. Their statements will not affect the 
interests of persons, whom they represent, unless they are 
made after the creation and during the continuance of 
such representative character. 

(4j Persons who has any proprietary or pecu- 
niary interest. — This includes persons who are jointly 
interested in the subject-matter of the suit and who make 
admission in regard thereto, and admission! made by any 
one of such persons may be proved against others. This 
.would be the case as between partners, joint-debtors or 
creditors, joint-proprietors and joint-tenants. It is only 
on the supposition that their interests are identical that 
there can be any justice in holding that the statement of 
one should be used against the other. It is important to 
note that such persons must make the statement in their 
character of persons so interested. 

(5) Persons from whom the parties to the suit 
have derived their interest.— Admissions of persons 
from whom the parties to the suit have derived their 
interests in the subject-matter of the suit are relevant on 
the ground of privity between them. Privies are of three 
kinds : (a) Privies in Moody as heirs and ancestors and 
co-parceners. (#)' Privies in law % as executors and testa- 
tors. administrator* and persona dying .intestate* (f) 
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Privies in estate or intereftt, as vendor and purchaser, lessor 
and lessee, mortgagor and mortgagee, donor and donee etc. 
The grounds upon which admissions are evidence against 
those in privity with the party are that they are idenified 
in interest. 

To render the admissions of persons from whom the 
parties to the suits have derived their title, it must be shown 
that the admissions were made when they had interest in the 
subfeet matter of the suit and not after their interests have 
ceased ; “because, it is manifestly unjust that a person who 
has parted with the interest in property, should be em- 
powered to divest the right of another claiming under 
him, by any statement that he may choose to make, 1 ’ 
( Taylor ). 

(6) & (7) : Admission by strangers— The general 
rule is that the statements of Btrangers to a proceeding are 
not relevant as against the parties. Sections 19 and 20 are 
excep'ior.s to this general rule and dhow when and under 
what circumstances, admissions of strangers are admissible 
in evidence 


How IS an Proof of admissions— Admissions may be proved 

admission by any witness who heard them without calling the party 
£u C< i926(b). whom they are made. They are m the nature of original 
evidence and not hearray. (5 Mad. 239 ; Taylor S. 793) 
See notes under S. 60 infra. 


When can /$- Proof of admissions— Admissions are 
admirion be relevant and may be proved as against the person 
proTed bv or who makes them, or his representative in interest, 
the person but they cannot be proved by or on behalf of the 
makin g it ? person who makes them or by his representative 
CU. 1915(b), in interest, except in the following cases : — 

Bom. 1914(a), 

J9>7 (mi (1) An admission may be proved by or on 

behalf of the person making it, when it is of such 
tpnteas a nature that, if the person* making it were dead, 
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it would be relevant as between third 'periods »*»»«* the 
under sec. 32. p*«ty n»k>a* 

it and why ? 

J*) An admission may be proved by or on be- Ir iliJlZiffl * 
half of the person making it, when it consists of a cannot be 
statement of the existence of any state of mind or P roved by 
body, relevant or in issue, made at or about the 
time when such state of mind or body existed, who makes 
and is accompanied by conduct rendering its false- them.** 
hood improbable. / Comment. 

/ v A J . Bom. 1916(a). 

( 3 ) An admission may be proved by or on be- A is accused 
half of the person making it, if it is relevant other- . 

wise than as an admission (S. 21). SH * 

Illustrations.— („) The question between A and B is a He 

whether a certain deed is or is not forged. A affirms that it letter written 
is genuine, B, that it is forged. A may prove a state- j^^at 
ment by B that t’rte deed is genuine, and B may prove a Madras on 
statement by A that the deed is forged ; but A can not 
prove a statement by himself that the deed is genuine, nor Madras post 

can B prove a statement by himself that the deed is forged. mark °f that 

day. Is the 

(b) A t the captain of a ship, is tried for casting her away, statement in 
Evidence is given to show that the ship was taken out of her 
proper course, A produces a book kept by him in the sible in 
ordinary course of his business, showing observations alleged rg^jjwii 
to have been taken by him from day to day, and Indicating Give realms 
that the ship was not taken out of her proper course. A may f° r y our 
prove these statement, because they would be admissible J2ferto*he 
between third parties, if he were dead, under section 32* provisions of 

<*>• j StSelf 

M A is accused of a crime committed by him at Calcutta, the ease. 

He produces a letter written by himself ahd dated at Lahore I 9 * 9 M- 
on that day, and bearing the Lahore post-faark of that ddy. 

The statement in the date of the latter is admissible, because 
if A were dead, it would be admissible, under section 32, 
clause (2). : 

W) A is aociiked of receiving SUM 'good* knowing 
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them to be stolen. He offers to prove that he refused to- 
sell them below their value. A may prove these statements, 
though they are admissions because, they are explanatory 
of conduct influenced by facts in issue. 

(*) A is accused of fraudulently having in his possession 
counterfeit coin which he knew to be counterfeit. He offers- 
to prove that he asked a skilful person to examine the coin, 
as he doubted whether it was counterfeit or not, and that 
that person examined it and told him it was genuine. A may 
prove these facts for the reasons stated in the last preceding 
illustration. 

Note. — This section lays down, as a general rule, that 
admissions are relevant and may be proved against the 
person who makes them or his representative in interest.* 
Illustration (a) exemplifies this rule. Admissions cannot be 
proved by or on behalf of the person 1 who makes them, 
because a person will naturally make statements that are 
favourable to him ; but in the following three exceptional 
cases, an admission can be proved by or on bihalf of ih* 
person making it 

(i) When it is of such a nature that if the person making 
it was dead, jt would be relevant as between third persons, 
under S. 32. 

[Illustrations (b) hnd (f) which relate to this exception, 
clearly explain its meaning and give instances in which state* 
ments relevant under S. 32, may be admitted in favour of 
the maker or his representatives. This clause is be read 
with S. 33 (1). ] 

(a) When it consist! of a statement of the existence of 
any state of mind pV body made at or about the time when 
tuck state of mind of body existed and is accompanied by 
conduct Tendering its falsehood improbable. 

* The rule laid down in this section is subject to the special provisions 
relating to con f ession sad stateme nt s of accused persons snaqfted in ScAs. 24-26- 
of this Act end Sees. 1*4 end 964, Cr. P. C Cf. ». 
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[No illustration of this clause has been given in the Act ; 
probably because it has already been sufficiently treated of 
in sec. 14 and in illustrations (£), 7 ) and ( m ) thereto. Sec. 14 
merely declares that s'uch .facts are relevant. The present 
clause shows that such facts or statements may be proved 
on behalf of the person making them notwithstanding the 
general rule that persons cannot make evidence for them- 
selves by what they choose to say. (Norton). But such 
statements should have been made at or about the time 
when such state of mind or body existed.] 


(3) When it is relevant otherwise than as an admission. 
[This exception lays down that facts which are relevant 
under secs. 6-16 will not be rendered inadmissible because 
they may be proved on behalf of the person making them. 
Ills. (<f) and (e) explain this clause.] 


4- Oral admission as to contents of docu- 
ment — Oral admissions as to the contents of a 
document are not relevant, unless and until the 
party proposing to prove them shows, that he is 
entitled to give secondary evidence of the contents 
of such document under the rules hereinafter con- 
tained, or unless the genuineness of a document 
produced is in question. ( S. 22. ) 

Note.— Oral admissions as to 9 the contents of a docu- 
ment are not admissible unless and until the party proposing 


When are 
oral admis- 
sions as to 
documents 
relevant ? 
GU. 1920(a). 
When may 
secondary 
evidence of 
the contents 
of a document 
be given ? 

All. 1915. 


to prove them shows that he is entitled to give secondary “Oral admis- 
evidence of its contents under S. 65 of this Act or unless the ^ 

genuineness of the document produced is in question. The document are 
result of this section read with S. 65 (b) is that the contents not relevant” 
of a document may be proved by th tf written admission of Sm^i^a) 
the person against whom it js to be used, but cannot be 
proved by oral admission except when for one of the reasons 


Stated in S. 65, the document itself is not forthcoming. 


Where a plaintiff sued for a sum said to be due upon a 
settlement of account and instead of producing and proving 
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the account current between himself and the defendant, 
produced evidence to prove the admission of the debt, their 
Lordships of the Privy Council observed : “It is a very 
•dangerous thing to rest a judgment upon verbal admissions 
of a sum due without very clear evidence, espeacially when 
when there are other means of proving the case, if a true 
one.” (10 I. A. 79). The object of this section is to get rid of 
the English rule as laid down in Slatierie v Pooley ( 6 M & 
W. 669) that the oral admission of a person regarding the 
contents of a document is admissible even when the docu- 
ment might have been produced as evidence againt him. 
For though what a party himself admits may fairly be 
presumed to be true, there is no such presumption in favor 
of the truthfulness of the evidence by which such admission 
must be proved. If “a man might be deprived of an estate 
of ^10.000 per annum derived from his Ancestors through 
regular family deeds and conveyances, by producing a 
witness or by one of two conspirators, who might be got to 
swear that they heard defendant say he had conveyed 
away his interest therein by deed or had mortgaged or has 
otherwise encumbered it, (then) by the facility so given, 
the widest door would be opened to fraud, and a man 
might be stripped of his estate through this invitation to 
fraud and dishonesty/' % (Per Pennefather C. J. in Lawless v. 
Queale, 8 Ir. L. R. 382 ) According to S latter ie v Pooley , 
(supra) what A states as to what B, a party, has said res- 
pecting the contents of a document which B has seen is 
admissible ; whilst what A states, respecting a document 
which he himself has seen, is not admissible although in the 
latter case, the chance of error is single ; in the former, 
•double/' 

(Problem A sues B on a sum alleged to be due upon 
a settlement of account. Instead of producing and proving 
the account current between himself and B, A produces 
evidence to prove the admissioh of the debt. What risk*, 
if any, does A run f C U. (b). SOe above*) ] 
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Or unless the genuineness eto.— Oral admits ions . 
-are admissible to prove that the document produced is the 
very document which was executed. 

e 

5 * Admission Without prejudice*— ( i ) In 

civil cases no admission is relevant, if it is made 
either upon an express condition that evidence of 
it is not to be given, or under circumstances from 
which the C ourt can infer that the parties agreed 
together that evidence of it should not be given. 

(S.23) 

(2) But nothing in this section shall be taken 
to exempt any barrister, pleader, attorney or vakil 
from giving evidence of any matter of which he 
mav be compelled to give evidence under section 
126 (Expl.) 

Principle.— 'This section protects communications 
made without prejudice. Confidential overtures of paci- 
fication and other offers or proposals between litigating 
parties, expressly or impliedly made withwt prejudice are 
excluded on grounds of public policy. For without this 
protective rule, it would often be difficult to take any step 
towards an amicable compromise or adjustment ; and as 
Lord Mansfield has observed : <f All men must be permitted 
to buy their peace, without prejudite to them, should the 
offer not succeed. * (Taylor). 

This section does not apply to criminal cases. 

The legal adviser of a party will not be prevented from 
giving evidence of any communication made in furtherance 
of any illegal purpose or of any facj showing that a crime 
or fraud has been committed since his employment. (Vide 
S. 126 infra) 

The expression "without prejudice" means this : "1 
make you an otter which you may accept or not, as you 
Mike ; but if you do not accept it, ihy having (bade it, is to 
have no effect at all? (L. R. 6 Gh'. 823). ' * 
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** Admissions 
...estoppels/ 
Comment. 
Qom. 1914(b). 


’What is the 
evidentiary 
value of 
admission ? 
C.U. 1910(b); 
Bom. 1909(b). 


When does an 
admission 
amount to an 
estoppel t 
c.u. 1911(a). 


Define con- 
fession. 

All. 1916. 
What is a 
confession 
relevant in 
criminal 
proceedings 
•and when it 
may not be 
proved ? Give 
reasons in 
support of 
four answer; .. 
CU* 1910(b), 


6 . Effect of admission. — Admission 8 are not 
conclusive proof of the matters admitted, but they 
may operate as estoppels under Secs. 115-117" 
infra. (S. 31) • * 

Note.— The section deals with the effect, in respect of 
conclusiveness, of admissions, when proved. Every 
admission is evidence against the person by whom it is 
made ; but it is always for the Court to consider what 
weight, if any, is to be given to an admission or any other 
evidence ; it is not conclusive merely because it is legally 
admissible. It is only so in certain cases, for instance,, 
where it has been acted upon by the party to whom it is 
made. Though admission may be proved against the party 
making them, it is always open to the maker to show that 
the statements were mistaken or untrue, except in the cases 
in which they operate as estoppels {vide S^. 115 post). Thus 
admissions, whether written or oral, ordinarily operate only 
9Aprima facie and rebuttable evidence against their makers 
who are at liberty to contradict them and not as irrebuttable 
ones unless thejr fall under S. 115/ e. when they are acted 
on by the persons to whom they are made. 

The expressions "conclusive proof’ has been defined in 
S. 4- Vide p. 44 ante. 

^-CONFESSIONS (Ss. 24 30.) 

The word “confession 9 ’ has not been defined anywhere 
in this Act. It may be defined as an admission made at any 
time by a person charged with a crime stating or suggesting 
the inference that he committed the crimt. ( Stephen's 
Digest). The substantive law of confession is contained in 
Ss. 34-30 of this Act and the adjective law in Ss. 164- 364 
and 533 of the Criminal Procedure Code. Confessions are 
received in evidence in criminal cases, upon the same prin- 
ciple. on which admissions are received in civil casfi, namely 
the presumption that a person will -not ttfik*, an untrue 
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statement against his own interest. "Indeed all reflecting Vijiat are the 

men are now generally agreed that deliberate and voluntary 

confessions of guilty if clearly proved, are among the most the Evidence 1 

effectual proofs in the law, their value depending on the Act regarding 

confessions 7 

psound resumption, that a rational being will not make ad- Bom. 1909(b), 
missions prejudicial to his interest and safety, unless when 1908(b), 1904. 
urged by the promptings of truth and conscience.’* (Taylor). diffctencL 


A confession if duly made and satisfactorily proved, is suffi- 
cient alone to warrant a conviction, without any corroborat 
tng evidence. “A free and voluntary confession of guilt made 
by a prisoner, whether in the course of conversation with 
private individuals or under examination before a Magis- 
trate, is admissible in evidence as the highest and most 
satisfactory proof/’ (Russel on Crimes.) 

The Evidence Act lays down the following rules in 
regard of confessions 5— 

/i. A confession made by an accused person 
is irrelevant in a criminal proceeding, if the making 
of the confession appears to the Cpurt to have 
been caused by any inducement, threat or promise, 
having reference to the charge against the accused 
person, proceeding from a person in authority 
and sufficient, in the opinion of the Court, to give 
the accused person grounds, which would appear 
to him reasonable, for supposing that by making 
it he would gain any advantage or avoid any evil 
of a temporal nature in reference to the proceeding 
against him. (S. 24) 

Note.— The principle upon which the confessions are 
received in evidence are that no person will voluntarily 
make any statement which is against flis interest unless it 
is true. The first essential point regarding the relevancy of 
confession is that it is freely and voluntarily made. No 
-confession is considered voluntary which Is made under 


Between 

admission and 

confession 

regarding 

evidrntiary 

value. 

C.U. 1910(b). 
Bom. 1907(b). 
Discuss the 
safeguards 
which the 
Legislature 
has provided 
in order to 
make confes- 
sion admissi- 
ble. 

Bom. 1912(a), 
1907 (b). 

Is a confes- 
sion induced 
by the pro- 
mise to give 
the prisoner 
glass of spirits 
or to strike off 
his hand-cuff 
a bar to the 
admissibility 
of the 

confession ? 

All. 1905. _ 

In what cases 
oral admission 
as to the 
contents of 
document in 
civil ( 


the circumstances mentioned in Si. 24-26 and is therefore confessions 
mot admissible against the accused ; but confessions made 



I IQ , 


undIan law of evidence 


accused 
persons in 
criminal cases 
are relevant t. 
PiVg. 1916. 
What are the 
provisions in 
he I. E. Act 
governing 
the relevancy 
or otherwise 
of extra-judi- 
cial confes- 
sions? Can 
such confes- 
sions be ever 
used againsc 
third person 
and if so, 
subject to 
what condi- 
tions ? 

Mad. 1915. 


under the circumstances mentioned in Ss. 2^-29 are relevant 
and admissible. 

Essentials. — To make a confession* inadmissible in 
evidence, under S. 24, three things are necessary 

1. The confession must (appear to the court to) have 
been caused by any inducement, threat or promise. 

2. The inducement, threat or promise— 

(<;) must have reference to the charge against the 
accused person : 

( 3 ) must have proceeded from a person in authority ; 
and 

(r) must (in the opinion of the Court) have been suffi- 
cient to give the accused person reasonable, 
grounds for supposing that by making the con- 
fession he would gain any advantage or avoid 
any evil 


3, The advantage to be gained or the evil to be 
avoided — 


(a) must be of a temporal nature, and 
(3) must have reference to the proceedings against the 
accused. 

A confession is only admissible, if it is made voluntarily* 
The principle, upon w t hich confessions, like other ad- 
missions, are received, is the presumption that no person 
will voluntarily make a statement which is against his 
interest, unless it he true. But the force of the confession 
depends upon its voluntary character. No confession is 


* In England, it for the prosecution to prove that it was made 
voluntarily. But In this country, the prosecution for the purpose of intro- 
Onu* 1 of proof during a confession Ilo °d not negative an) inducement, threat or promise 
” * unless there is good reason to suspect that something of the kind has taken 

place ; and in the absence of evidence It is not to be presumed that a state- 
ment objected to on the ground of its having been induced by illegal pressure 
m inadmissible. A confession is to be presumed vohintary, unless the contrary 
is shown- 
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voluntary, if the .making of the confession appears to the 
Court to have been caused by any inducement, threat or 
promise proceeding from a person in authority and having 
reference to the fAorjfe'against the accused person and if in 
the opinion of the Court v such inducements etc. were suffi- 
cient to give the accused person reasonable ground for 
supposing that by making it he would gain any advantage 
or avoid any evil of a temporal nature in regard to such 
proceedings against him. The object to the rule relating 
to the exclusion of confessions is to exclude all confessions 
which may have been procured by the prisoner being led to 
suppose that it would be better for him to admit himself to 
be guilty of an offence which he really never committed. 
There is a danger that the accused may be led to criminate 
himself falsely. Moreover the admission of such evidence 
would naturally lead the agents of the police, while seeking 

■I 

to obtain a character for activity and zeal, to harass and 
oppress prisoners, in the hope of wringing from them a 
reluctant confession. 

J 

" Appears to the court”— The use of the word 
‘‘appears” seems to indicate that this section does not 
require positive proof, within the meaning of section 3, of 
improper inducement to justify the rejection of a confession. 
A court might perhaps in a particular case fairly hesitate to 
say that it was proved \\i%X. the confession had been unlaw- 
fully obtained, and yet might be in a position to say that 
such appeared to it to have been the case. ( 2 Bom. L. 

K. 776). 

• 

“Inducement, threat or promise.”— The induce- 
ment etc. need not be expressed, bat may be implied from 
the conduce of the person in authority nor need* it be made 
directly to the prisoner : it is sufficient if it may reasonably 
be presumed to have come to his knowledge, provided of 
court*,, k appears to have induced the confession. 
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State briefly 
the law 
governing the 
admissibility 
of confessions 
in criminal 
cases. What 
evidentiary 
value will 
you assign 
to retracted 
confessions ? 
Distinguish 
between a 
confession 
and an ad- 
mission. 

Bom. 1916(a). 


"Having reference to the charge eta"— The 
inducement, threat or promise must have reference to the 
charge against the accused, and if made as to one charge 
will not effect a confession as to a totally different charge. 
The inducement, promise or threat to have the effect of 
excluding the confession must be such as is , calculated to 
influence the prisoner's mind with respect to his escape from 
the charge. An inducement etc. relating to some collateral 
matter unconnected with the charge e.g. promise to give 
the prisoner some spirits or to let time to see his wife and 
the like, will not exclude a confession. 

"Proceeding from a person in authority."— No 
definition has been given in this Act, of the expression 
“persons in authority." The following definition is given in 
Stephen's Digest, Art 22 : "The prosecutors, officers of 
justice having the prisoner in custody 4 Magistrates and 
other persons in similar positiois, are persons in authority. 
The master of the prisoner is not, as such, a person in autho- 
rity if the crime of which the person making the confession 
is accused was not committed against him." Prosecuting and 
arresting officers, Magistrates, Jailors and all persons jn 
position similar to the above, are persons in authority. 
(Best.) 

A confession made to, but not induced by, a person in 
authority is admissible, while conversely, a confession in- 
duced by, though not made to, such person will be rejected* - 

Confessions procured by inducement etc. of persons 
in authority are admissible. 

Sufficient in the opinion of the Court ©to?'— * 
This Section leave! it entirely to the Court to form its own 
opinion as to whether the inducement, threat or promise was 
sufficient to lead the prisoner to suppose that he would 
derive some benefit or avoid some evil of a temporal nature 
by the confession. It is for the Judge to eonsider whether 
ithe words used were such as to convey to the *mu»d of the 
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person addressed an intimation that it will be better for 
him to confess that he committed the crime or worse for 
him if he does not. 

‘‘Temporal nature.’ 1 — The inducement etc. must be 
of a temporal kind. Unless the inducement etc. be of a 
temporal nature calculated to influence the prisoner’s mind 
having reference tn the charge, the confession is relevant. 

Any inducement of a spiritual nature having reference to a 
future stfltt of reward or punishment does not affect the 
admissibility of the confession under this section. 

"In reference to the proceedings against him.”— 

An inducement, promise or threat as to some purely 
collateral matter will not exclude the confession. 

2. If *?uch a confession as is referred to in sec. 

24 is made after the impression caused by such 
inducement, threat or promise has, in the opinion 
of the Court, been fully removed it is relevant. 

(S. 28) 

Note. — This section forms an exception to the law 
provided by S. 24 and as a qualification of that section 
-should be read together with it, A confession is admissible 
if made after the impression caused by any inducement, 
threat or promise, has been fully removed, because, then, 
it becomes free and voluntary. There must be strong and 
cogent evidence that the influence of the inducement really 
has ceased. 

' 3. If a confession is otherwise relevant, it 
doe* not become irrelevant merely because it was 
made under a promise of secrecy; or in conse- 
quence of a deception practised on the . accused 
person for the purpose of obtaining it/ or when he 
was drijnjc or because it was made in answer to what effect 
questions which' need not have answered, hf* P 1001 ^ 
whatever may have bfeen the form of those ques- deception ° r 
tions, or because he was not waffled thfct he was practised 
8 
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upon th£ 
aoctued on 
the relevancy 
of confession ? 
C.U. 1910(b). 
A is charged 
with the 
murder of B. 
He makes a 
confession (1) 
to his wife 
under a 
promise of 
secrecy ; 

to his 
friend in 
a state of 
intoxication, 
(3) to his 
religious 
preceptor 
under moral 
exhortation ; 
and (4) to his 
attorney for 
the purpose of 
his defence. 
These persons 
are called as 
witnesses. 

Test the 
admissibility 
of the evi- 
dence in each 
case. Bom. 
19*4 (b). 


not bound to make such confession, and that 
evidence of it might be given against him. (S. 29) 

Note. — A confession which is relevant does not become 
inelevant merely because it was made— 

(1) under a promise of secrecy ; or 

(2) in consequence of a deception practised on the 

accused person for the purpose of obtaining it ; 01 

(3) when the accused was dtunk ; or 

(4) in answer to questions which he need not have 

answered, 01 

(5) in consequence of the accused not having received 

any warning that he was not bound to make it 

and that it might he used against him 
Promise to secrecy.— When a prisonei makes a 
confession of guilt to a peison who giv*s assurance on oath 
that he would not mention it to any one, it is admissible in 
evidence (A*, v. Shaw, 6 C. & P. 372. ) 

Deception. — When a confession is obtained by artifice 
01 deception it is not inadmissible m evidence. A confes- 
sion ^obtained by a policeman by saying to the prisoner, 
that his b 1 other-in-law had given out that he (prisoner) was 
guilty, was held admissible. ( 20 W. R. Cr 33 ). 

Warning.— Nfl warning. is necessary to make a confes- 
sion admissible in evidence. ( Bui it is more safe foi a 
Magistrate to warn the accused when he is brought in by the 
police and is ready to make a confession — Set 1 B. L. R. 
Cr. 15 ). 

•4, No confession made to a Police Officer, 
shall be proved as against a person accused of any 
offence. (S. 25 ), 

Note.— Tfie rule enacted by. this section is without 
qualification and a confession made to a Police-Officer under 
uny tiretumtanttt is inadmissible in evidence, except so far 
is provided by S. 37. ..... 
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The object of this section and section 26, is to prevent 
the practice of torture by the police for purpose of extracting 
' onfessions from accused persons. Under this section no 
ronfession made to a Police-Officer is admissible against the 
.iccused. Under sec. 26 confession made to a private person 
by a person in the custody of the fioficexs inadmissible in 
evidence. 

“No confession etc.’ 1 -Sec. 25 does not exclude all 
statements by an accused to a Police but only confessions . 
\n admission made by an accused person to a Police-Officer 
may be proved if it does not amount to a confession /. e if 
it is not a statement by him that he committed the crime 
with which he is charged or a statement suggesting the 
inference that he did so. 


A Was found 
carrying 
away a box at 
night. Ba , 
policeman 
on duty asked 
him about the 
ownership of 
the box. A 
said that the 
box belonged 
to him. In a 
trial for theft 
regarding the 
box f could 
A's statement 
be made 
admissible 
against him ? 
d.U.'2i(Supl.) 


“As against a person etc.”— -This section only 
provides that no confession etc. shall be proved against a 
peison accused of any offence. It may, however be used foi 
other purposes. 

Police-Officer. — The term should be read^not in a strict 
technical sense but according to its comprehensive and 
popular meaning. It applies to every Police-Office* and is 
not to be restricted to officers of the regular police force. 

Confession to the Polioe in the presence of a 
Magistrate.— The provisions of this Section are unqualified 
and consequently, a confession made to a Police-Officer, even 
though made in the presence of a Magistrate is inadmissible 
>n evidence. ( 24 W. R. Cr. 82, 

5. No confession made by any person whilst 
lie*is in the custody of a Police Officer, unless it 
be made in the immediate preserfce of a Magis- 
trate, shall be proved as against .such person. 
(S26). 

Note.-r-The object of this Section also is to prevent the 
abuse of their powers by the Police. Sec. 25 excludes con- 
fessions to a Pelide*Offic*r under a riy circumstance*. The 



Il6 V INDIAN Law of EVIDENCE. 

4 * 

present section excludes confession to any person other than 
a Police-Officer, while the person making it is in the position 
to be influenced by a PoIiefeOfficer unless the free and 
voluntary nature of the confession is secured by its being 
made in the immediate presence of a Magistrate in which 
case the confessing person has an opportunity of making a 
statment uncontrolled by any fear of the Police. 

Distinction between S. 25 & S. 20— Sec. 2 q 

t 

applies to all confessions to Police-Officers ; Sec. 26 to all 
confessions to any person other than a Police-Officer, made 
by persons whilst in the Police custody. This last-mention- 
ed confession is inadmissible unless made in the immediate 
presence of a Magistrate. But according to Sec. 25 con- 
fession to a Police-Officer is inadmissible even though it is 
made in the presence of a Magistrate. 

Secs. 25 and 26 do not overlap each other. The two 
sections lay down two clear and definite rules. Sec. 25 lays 
down a general proposition against the admissibility of con- 
fessions made to Police-Officers. Sec. 26 carries the principle 
furthewby rendering similar confession inadmissible, even 
though not ipode to Police-Officers , but made by a person 
whilst he ts in the custody of a Police Officer. In Sec. 25 the 
criterion for excluding the confession is the answer to the 
question “To whom was the confession made ?” If the 
answer is that it was made to a Police Officer the 
law says that such confession shall be absolutely excluded 
from evidence because the person to whom it was made is 
not to be relied on for proving such a confession and hfc is, 
moreover, suspected of employing coercion to obtain con- 
fession. On tlje other Band, the criterion adopted in Sec. 
26 for excluding is the answer to the question. *UJlder 
what circumstances wag the confession made?” H the 
answer is that it was made* whilst the accused was id the 
enttodyof 4 Police-Officer the lato' lays down that sucH^a 
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confession shall be excluded from evidence* unless it was 
made in the immediate presence of a Magistrate. 

Custody. — There is np necessity to prove a formal 
arrest. It will be held to be a sufficient custody, if the 
accused is present before the Police and cannot depart at 
his own free will. ( 3 M. H. C. R. 318 ). 

A person under arrest on a charge of murder, was taken 
in a dbnveyapce from the place, where the offence was 
< ommitted, to another place, and a friend drove with her, 
mounted police riding in front ; during a short absence of 
the policeman necessitated by the exigencies of the journey, 
the accused made a statement to her friend, with reference 
to alleged offence. Held, that notwithstanding the temporary 
absence of the policeman, the accused was still m custody 
and that the witne^ should not be asked as to what the 
pusoner said to him. ( 20 Bom. 165 ). 

[ Problem : — M and H were charged with the offence 
of murder and were m the lock-up of the Magistrate under 
trial. M was sent by the Magistrate to the dispensary in 
cjider to be treated for a malady which involved an examina- 
tion of the patient m private. Two policemen took the 
accused from the lock-up to the dispensary, and waited 
outside on the verandah, while the , accused was being 
examined by the doctor. During the few minutes of his 
examination by the doctor the accused made a confession of 
his guilt to another patient who happened to be there. At 
the trial before the Sessions Judge, the question arose 
whether the confession would be admissible in evidence. 

Discuss the question. Bom. 1917 (#). ( Ans. The confession 
is not aAnissible. 19 Bom* L, R. 683 ) ]. 

tf. When any fact is deposed to as discovered How BUch of 
in consequence of information received from a information 
person aroused of any offence, in the custody of a from 
PoHce*Officer t s <> much of such information, 
whether it . a Jtoapt? to a confession or not, as when can a 
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confession * 
made by any 
person while 
he is in the 
custody of the 
police officers 
be proved as 
against such 
person ? 
C.U.1917M. 
When and to 
what extent 
are statements 
made by the 
accused to a 
police-officer 
admissible ? 
Bom. 1913(a). 
A was 

charged with 
the murder of 
a girl for the 
sake of her 
ornaments. 

He was 
promised 
by the police 
that if he 
produced the 
ornaments he 
would be let 
off. He took 
the police to 
a certain 
place and 
pointed out 
and produced 
certain 
ornaments 
which the girl 
was wearing 
at the time of 
her death. If 
this evidence 
admissible ? 
Give reasons. 
Bom, 1916(a). 


relates distinctly to the fact thereby discovered 
may be proved. ( S. 27). 

Note —This section serves as a* proviso to Ss. 25 and 
26 and it also qualides S. 24 (6 All. 509 ; 45 Cal. 557 ). * 
The broad ground for not admitting confession made under 
inducement etc. (S. 24) or to a Police-Officer (S. 35) or by 
persons whilst in Police-custody (S. 26) is the danger of 
admitting false confession, but the necessity for the gxdu- 
sion disappears in a case provided for by this section when 
the truth of the confession is guaranteed by the discovery 
of facts in consequence of the informatinn given. 
“Discovered in consequence of information etc.”' 
The confession must constitute the information through 
which the discovery was made in order to render the state- 
ment admissible. # 

'Hie test of the admissibility, under this section, of 
information received from an accused person m the custody 
of a Police-Officer whether amounting to a confession or not 
is “Was the fact discovered by reason of the information 
and how much of the information was the immediate cause 
of the fact discovered, and as such a relevant fact ?” (12 
Mad. 1 53). „ 

The word “discovery” in this section means the finding, 
upon search or enquiry, of articles connected with the crime 
or other material fact. It was formerly held by the Bombay 
and Allahabad High Courts that where an article said to be 
connected with an offence was produced by the party himself 
after giving information in respect of it, the article could 
not be said to haye been discovered in consequence of 
the information. (See 10 Bom. 595, 4 AIL 198 and 6 All- 
509 jffr Straight J.) But thU view has bees subsequently 
dissented from. $*< 14 Bom. 260 and, 95 C*L 443, where it 
has been held that the statement of an person in 


* IfcHaud, J. )mUs the contrary riev* 
1 m a pioviao only to Sec. 76 end not to S 
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the custody of the Police is equally admissible under this 
section whether it is made in such detail as to enable the 
Police to discover by themselves or whether it be of secfo 
a nature as to require the assistance of the accused to enable 
them to discover the fact. See also 19 W. R. Cr. 57. An 
accused was charged under S. 411 1 . F. C. with dishonestly 
receiving stolen property. In the course of the Police 
investigation the accused was asked by the Police where the 
property was. He replied that he had kept it and would 
show He said that he had buried the property in the 
lields. He then took the Police to the spot where the 
property was concealed and with his own hands disinterred 
the eaithen pot m which the property was kept. Held 
that the statement of the accused that he had burned the 
property in the fields was admissible under this section as 
it distinctly set the Police in motion and led to the discovery 
of the property. ( 14 Bom. 260 ). [ But the statement that 

“he had kept” the property was not necessarily connected 
with the fact discovered and was therefore not admissible. 
KIbid)\ 

“So much of of such information a a relates 

distinctly to the foot thereby discovered”— It is not 
all statements connected with the prqduction or finding of 
property which are admissible ; those only which lead 
immediately to the discovery of property and so far they 
do lead to such discovery are properly admissible. Whatever 
be the nature of the fact discovered, that fact must in all 
cases, be itself relevant to the case .and the connection 
between it and the statements made must have been such 
that that statement constituted the information through 
which die discovery was made in order to render the state- 
ment admissible, Other statements connected with the one 
thus made evidence and so mediately but not necessarily or 
directly connected with the fact discovered are apt lobe- 
admitted, h this would padiarfe# an evasion ft^a a ftilfiUaem, 
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of the law which is designed to guard prisoners accused of 
cfflfeaces against unfair practices on the part of the Police. 
(II Bom. H. C. R. 242). No j uncial offier should allom- 
one word more to be deposed to* by a Police-Officer detailing 
a statement made to him by an accused in consequence of 
which he discovered a fact than is absolutely necessary to 
show how the fact that was discovered is connected with 
the accused, so as in itself to be a relevant fact against 
him. Sec. 2 7 was not intended to let in a confession 
generally, but only such a particular part of it as set the 
person to whom it was made in motion and led to his ascer- 
taining the fact or facts of which he gives evidence. ( 6 All. 
$09 ). For instance, a man says : “You will find a stick 
at such a place ; 1 Killed Rama with it.” A Policeman, in 
such a case, may be allowed to say that he went to the place 
indicated, and found the stick ; but ahy statement as to 
the confession of murder would be inadmissible. If instead 
of “you will find” the prisoner has said “I placed a sword 
or knife in suqh a spot” where it was found, that too, though 
it involves an admission of a particular act on the prisoner’s 
part, is admissble, because it is the information which has 
directly led to the discovery, and is thus distinctly and 
independently of any other statement connected with it. 
But if besides this, the prisoner has said what induced him 
to put the knife or sword where it has been found, that part 
of his statement, as it has not furthered, much less caused, 
the discovery, is not admissible. The words in sec. 27 of 
the Evidence Act, “whether it amounts to a confession or 
not” are to be read as qualifying the word “information” 1 ' in 
the immediately preceding context, not the words “so much,” 
and the effect is {hat although ordinarily ■ a confession of an 
accused while in custody, would be wholly excluded, yet if, 
in the course of such a confession, information leading to the 
discovery of a relevant fact has been given, so much of 
die infapnation as distinctly led to this rtittlt may be 
to, though as a whole, IbO dMmnt '*bsdd coasts 
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tute a confession which the preceding sections are intended 
to exclude, (u Bom. H. C. R. 242), “Statements admissible 
under this section are 5,0 admissible because the discovery 
lebuts the presumption of falsity arising from the fact of 
their being made under inducement or to the Police or to 
others while in Police-custody. The discovery proves not 
that the whole but that some portion of the information 
given is true, namely, so much of the information as led 
directly and immediately to or was the proximate cause of 
the discovery ; only such portion of the information is 
guaranteed by the discovery and hence only such portion of 
the information is admissible. A prisoner’s statement as to 
his knowledge of the place where a particular article is to 
be found, is confirmed by the discovery of that article is 
thus shown to be true. But any explanation as to how he 
came by the article* or how it came to be where it is found 
is not confirmed by the discovery, and as the presumption of 
falsity as to these other estate ments is not rebutted, therefore, 
proof of them is prohibited (Woodroflfe, 273). , 

“Person accused of any offence eto.”— In order to 
bring a case within the scope of this section it is necessary 
that the party making the statement should be both accused 
and in custody of a Police-officer at such time. (6 All. 509, 
per Oldfield and Mahmood JJ.) • % 

7. When more person* than one are being Confe ”|®J of 
tried jointly for the same offence*, and aeon fession co ’ accused ‘ 
made by one of such persons affecting himself and 
some other of such persons is proved, the Court 
may take into consideration such confession as 
against such other person as well as against the 
person, wbo makes such confession. t (S. 30) 

Illustrations.— (a) A and B are jointly tried for the ^ 1914(b) 
murder of C. It is proved that A said,— 'B and I murdered iprf (b). 1 * 

* "Offehde," m used bihit stetfokv Include* th* abetment ofj or Attempt 
to oomftrit the offttio* (ftapk), * / 
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G.U.1916 (J>), 
1917 (a), 

19X5 (b). 


“The general 
rule of Eng- 
lish law is 
that the con- 
fession of an 
accused 
person is only 
evidence 
against him- 
self and can- 
not be used 
against other* 
An exception 
to this rule 
has been in- 
troduced by 
I. E. Act/' 
State what 
that exception 
i* Give 
illustration* 
C.U. 1917(a). 
Can the 
confession of 
an accused be 
•used against 
•his co- 
accused ? 

Bom. 1913(a). 

When is a 
confession by 
one accused 
admissible 
against his 
co-accused ? 
How far such 
a confession 
may be taken 
into consider- 
ation in con- 
victing the co- 
accused? 


C.’ The Court may consider the effect of that confession as 
against B. 

( 3 ) A is on the trial for the murder of C. There is 
evidence to show that C was murder by A and B, and that 
B said,— ‘A and I murdered C.’ This statement may not 
be taken into consideration by the Court against A, as R is 
not being jointly tried. 

Note —This section is contrary to the English law on 
the point. This section forms an important exception to 
the general principle of law that the confession of an accused 
person is not evidence against any one but himself. The 
principle appears to be that where a prisoner makes a clean 
breast of it, and unreservedly confesses his own guilt, and 
at the same time implicates another person who is jointly 
tried with him for the same offence, his qpnfession may be 
taken into consideration against such other person as well 
as against himself, because the admission of his own guilt, 
operates as a sort of sanction, which to some extent, takes 
the place of 'the sanction of an oath and so affords some 
guarantee that the whole statement is a true one. (7 All. 
856 . When a person admits guilt to the fullest extent and 
exposes himself to the pain and penalties provided for the 
guilt there is a guarantee for his truth and the Legislature 
provides that his statement may be considered against his 
fellow prisoners charged with the same crime. 1 ’ (Per West 
J. in 6 Bom. ?88). 

Essentials A confession by an accused person may 
be taken into consideration against the other co-accusdd, 
provided the fallowing conditions are satisfied (x) The 
person making the confession and the person or persons 
against whom it is to be used must be tried jointly. (1) The 
trial must be for the same offence. (3) The confession must 
implicate the confessing person himself to the same extent as 
it implicates the person againsMriuup it is to be used. 
<4) The confession must be legiMjr. proved. 
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Tried jointly. — This section applies only to cases in 
which confession is made by a prisoner tried at the same 
time with the accused person against whom the confession 
is used (2i W. R. Cr 65) The joint tnal should be legal. 
lffiomany cause the accused who made the confession 
cannot be legally tried with the accused against whom the 
< onfession is to be used, the court should not attach any value 
to the confession. There should be a joint trial of the 
accused. On the trial of more persons than one jointly for 
the same offence where one of them pleads guilty, and is 
convicted and sentenced, the person so pleading guilty is no 
longer on his tnal and cannot be jointly tried with others, 
who plead not guilty A confession by that person affecting 
him v and others cannot, therefore, be taken into consider- 
ation as against such others under this section. 

For the same offence.— This expression means an 
offence coming under * the legal defimtidn i. e. % under the 
same section of the law. The practical test to determine 
whether accused persons aie being jointly tried for the same 
offence is the identity of the section of the Penal Code or 
the law under which the charge is laid against them. 

Confession affecting himself and some other of 
SUOh persons. — The confession must affect both the person 
confessing and the other accused persons. Statements 
made by a prisoner which implicate his fellows and exculpate 
himself are not regarded as evidence. The statement of 
one prisoner under S. 30 unless the parties are admittedly 
in* pari Micto , that is, when the confessing prisoner 
implicates himself substantially to the came extent as his 
coprisoner whom he is criminating. In fact, to use a 
popular phrase, the confessing prisoner" must tar himself 
and the person or persons he implicates, with one and the 
same brush. 

Mada«*The Confession may have been made at any 
time before or at the trial It is not necessary tfcattife 


BorfU 1914(b). 

1910 (b). 

A end B am , 
on their trial 
for murder. 

A pleads 
guilty His 
plea is 
recorded but 
he is neither 
convicted nor 
sentenced. 

Can his con* 
fession be 
used against 
B at the trial? 
C.U. 21. 
(Suppl.) 

When more 
persons than 
one are jointly 
tried for the 
same offence 
and a confes- 
sion is made 
by one of 
them affecting 
himself and 
some other 
of such per- 
sons how far 
the confession 
can be used 
against such 
? 

19 * 7 . 
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confession should have been made during the joint-trial 'or 
in the presence of the persons against whom it is sought* to • 
be used. (14 C. W. N. u). • 

Proved. — The confession of a prisoner which affects his 
co-prisoner becomes admissible in evidence only when duly 
proved. 

“May take into consideration.”— 1 The expression 
means that if there is other evidence, which, if true, would 
establish the charge, the confession of a person who is 
being jointly tried for the same offence may be taken into • 
consideration by the court and be used for the purpose of 
corroborating the other evidence. Confession of a co-accused 
can only be “taken into consideration” against the other 
accused, but it is not ‘'evidence” within the definition • given 
in S. 3 of the Evidence Act and it canno^ therefore, alone 
form the basis of a Conviction . (15 Bom. 66 ; 7 Mad. 102). 
The confessions referred to in this section are not to have 
the force of sworn evidence. (22 All. 445). The courts have 
established thtf* following rules with regard to this species of 
evidence : — 

(r) If there is (a) absolutely no other evidence in the 
case or ( 3 ) the other evidence is inadmissible such ■ 
confession alpne will not sustain a conviction. 

(2) (a) The confessions of co-prisoners to be rendered 

trustworthy must be corroborated (b) aliunde by 
independent evidence and not by the testimony of 
accomplices or approvers (c) as well in respect of 
the identity of all the persons affected by it, as bf 
the corpus JelictL 

(3) The confessions of prisoners are not sufficient* 
cprrobo&tioo of the testimony of an accomplice, 
either as to the corpus delicti or the identity of 
the persons affected. (Woodroflf, p. 286 ct esq)* 

Confession of ocM^otuy^dand tnsthmony of ao- 
CompHoe 2— The confession of a co-accused is inferior in * 
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value to the evidence of an accomplice made upon oath and 
subject to cross-examination and a conviction cannot be 
based upon such a confession (n Cal. 547). “Confession of 
a co-accused under S. 30 is not itself a substantive evidence. 
It can be used only in a subsidiary manner in connection 
with the substantive evidence in the case. It thus stands on 
a perfectly different footing from the testimony of an 
accomplice under S. 133 of the Evidence Act. The testi- 
mony of an accomplice is substantive evidence in the true 
sense of the term ; a conviction may legally proceed upon 
it without corroboration, though the general practice of the 
court is to lequire corroboration under S. 144 ill. ( b ).” 
(Sarkar) 

Retracted confession.— There is a conflict of rulings 
on the value of a retracted confession as evidence against a 
co-accused and agasnst the person making it. According to 
one view, a retracted confession should carry practically no 
weight as against a person other than the maker, because it 
is not made on oath, it is not tested by cross-examination 
and its truth is denied by the maker himself, who has thus 
lied on one or other of the occasions and the very fullest 
corroboration would be necessai y in such a case far more 
than would be demanded for the sworn testimony of an 
accomplice on oath. A conviction on ^n uncorroborated and 
retracted confession of an accomplice is, therefore, improper 
and bad ( 28 Cal. 689 ; 5 C. W. N. 670 ; 44 I. C. 179 ) 
According to the contrary view a retracted confession may 
be taken into consideration t\e. used in evidence against not 
only the person making it but also against the person tried 
jointly with the confessing accused for the same offence and' 
a conviction based on the unsupported evidence afforded by 
the confession of a co-accused would not be unlawful. ( 29 
All. 434). 

As regard the person making the confession, it has been 
held in somd cases that it is not safe ' to convict an accused 
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person on his reti acted confession standing by itself uncorro- 
borated. ( See 2 7 Cal. 29; ; 12 Mad. 123 j 18 All. 78 ), 
Although as a matter of law a conviction may, be based 
upon a retracted confession if the court comes' to the un- 
hesitating conclusion that it is voluntary, yet as a matter of 
prudence, no conviction should be based upon a contracted 
confession. (60 I. C. 56, Patna) But m other cases, it has 
been held that there is no rule of law that a retracted con- 
fession cannot be treated as evidence unless it is corroborated 
in material particulars by independent reliable evidence and 
that a reti acted confession may even without any corro- 
borative evidence form the basis of a conviction. ( See 29 
All. 434 ; 23 Bom. 315 ; 21 Mad. 83 ; 25 Bom. 168 ; 41 I. C. 
155 ; 20 All. 133) 


2 . Statement by Persons who oannot be 


When are 
statements of 
relevant facts 
made by a 
deceased per- 


called as Witnesses. (Ss. 32 - 33 .) 

Statement made by persons who are dead or otherwise 
incapacitated fiom being called as witnesses are admitted in 
the cases mentioned in sections 32 and 33. The general 
ground of admissibility of the evidence mentioned in those 


son admissible two sec t 10 ns is that in the cases mentioned therein no bettei 
m evidence ? . 

C.U. 1916(b), evidence is to be had. But before the statements or deposi- 

1914 (a), tions under sec. 32 or 33 aie admissible, it most be shewn 
1901/I900. that the circumstances and conditions mentioned in and 
“Evidence imposed by those sections exist, such as, that the person 
of^tatements who ma( * e the statement sought to be proved is dead or 
made by a cannot be found or the like. The burden of proving this is 

person who is ^ person w h 0 wishes to give evidence.* Whenever mjhr 
not actually r , . „ T ’ A 

called before statement relevant under sec. 32 or 33 is proved, all -matters 


the court.*’ may ^ prove d either in order to contradict or corroborate 
ai wtmtoa. it or in order to impeacb.or confirm the credit of the person 
C.U. ’»(*)> by whom it was 'made, which might have been proved if 


that person had been called as a witness And had. denied 
upoh cross-examination the truth of the matter suggested. t 


* m s*. 101 t W mtnfru. 
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Secs. 32 and 35 lay down the following provisions. 

A. Statement by persons not sworn as 
witnesses#— ^Statements written or verbal, of 
relevant facts made; by a person : — 

(a) who is dead* or 
(&) who cannot be found, or 
(f) wlio has become incapable of giving 
evidence, or 

( d ) whose attendance cannot be procured 
without an amount of delay or expense 
which under the circumstances of the 
case appears to the court unreasonable* 
are themselves relevant facts in the 
following cases : — 


Statements by 
person not 
sworn as # 
witness, 

State the 
circumstances 
under ifhich 
verbal state- 
ments made 
by a deceased 
person are 
relevant facts. 
State what 
other circum* 
stances are 
relevant, 1 t f 


(1) When the statement is made by a person statement 
as to the cause pi his death, 01 as to any of the relating to 
circumstances of the transaction which resulted in of death 
his death, in cases in which the cause of that declarations, 
person's death comes into question.! 

N, B . — Such statements are relevant whether the person 
who made theztfwas or was not, at the time when they were 
made, under expectation of death, and whatever may be the 
nature of the 'proceeding in which the cause of his death *p 
comes into question.* # 

(2) When the statement was made by such Statement 
person in the ordinary course of business, and in ^“ireof h * 
particular, when it consists of any entry or memo- business, 
randuiti made by him in books kept in the ordinary 

course of business, or in the discharge of profes- 
sional duty ; or of an acknowledgment written 
or signed by him of the receipt of money, goods, 


* An important difannee between the lew in Indie end in England 
in that in the. tetter epwMtry this deer of evideooe can be received only when 
the author of tfw statement b deed. 


X Compare EngM taw 1 Vkfr infra 
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Statement 
against 
interest of 
maker. 


Statements 
giving opinion 
as to to pub- 
lic right or 
custom or 
matter of 
public or 
general 
interest. 

Statements 
relating to 
existence of 
relationship. 


Statement 
made in will 
or deed 
relating to 
family affairs. 


securities or property of any kind ; or of a docu- 
ment used in commerce written or signed by him, 
or of the date of a letter or other document usually 
dated, written or signed by him. * 

(3) When the statement is against the 
pecuniary or proprietary interest of the person 
making it, or when, if true, it would expose him 
or would have exposed him to a criminal prosecu- 
tion or to a suit for damages, f 

(4) V* hen the statements give the opinion 

of any such person, as to the existence of any 
public right or custom or matter of public or 
general interest of the existence of which, if it 
existed, he would have been likely to be aware, 
and when such statement was made before any 
controversy as to such right, custom or matter had 
arisen. J , , 

(5) When the statement relates to the exis- 
tence of any relationship by blood, marriage or 
adoption between persons as to whose relationship 
by blood, Carriage or adoption the person making 
the statement had special means of knowledge, 
and when the statement was made before the 
question in dispute was raised. (| 

(6) >Vhen the statement relates to the 
existence of any relationship by blood, marriage 
or adoption between persons deceased, and is made 
in any will or deed relating to the affairs of the 
family to which any such deceased person belong- 
ed, or in any family pedigree, or upon any 
tombstone, family portrait or other thing on whfch 
such statements* are usually made and when such 
statement >yas made before the question in dispute 
was raised. «+” 

• Vidt ilk. (b), (rfl, tfl, (A), andO) rf jh lum llw d lib. (Hud 
Ce) af 3. ». 

+ mm. U). tmyMOaidO) 

1 miiis.(/W*>.ud<n •* maLM. 
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(7) When the statement is contained iq any, 
deed, will or other document which relates to any 
Mich transaction as is mentioned in section 13, 
clause (a)* 

(8) When the statement was made by a 
number of persons, and expressed feelings or 
impressions on their part relevant to the matter 
in question. «* (S. 32). 

Illustrations : — (a) The question is, whether A was 
murdered by 11 ; or A died of injuries received in a tran- 
saction in the course of which she was ravished. The 
question is, whether she was ravished by H ; or The question 
is whether A was killed by il under such circumstances that 
1 suit would lie against B by A’s widow. Statements made 
by A as to the cause of his or her death, referring 
1 espectively to the piurder, the rape, and the actionable 
viong under consideration, are relevant farts. 

(b) The question is as to the date of A’s buth. An 
*ntiy in the diary of a deceased surgeon, regujarly kept in 
ihe couise of business, stating that, on a given day, he 
ittended A\ mother and delivered her of a son, is relevant 
fact. 

(o) The question is whether A was m Calcutta on a given 
day. A statement in the diary of a 0 deceased solicitor 
regularly kept in the course of business, that, on a given day, 
the solicitor attended A at a place mentioned, in Calcutta, 
lor the purpose of conferring with him upon specified husi* 
ness, is a relevant fact. 

(£) The question is whether a ship sailed from Bombay 
harbour on a given day. A letter written by a deceased 
member of a merchant’s firm, by which she^was chartered, 
to their correspondents in London , to whom the cargo was 
•'onsigned, stating that the ship sailed on a given day from 
Bombay harbour, is a relevant fact. 

* Vidt illustration* under 3. 13. Vtdk lU. in). 


Statements in 
document 
relating to 
transaction 
mentioned in 
S. 13 Cl. (a). 
Statements 
made 'by a 
number of 
persons', 
expressing 
feelings 
relevant to 
matter in 
question. 


9 
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(*) The question is whether rent was paid to A foi 
certain land. A letter from A’s deceased agent to A, saying 
that he had received the rent on A’s account and held it at 
A’s orders, is a relevant fact. • 

(/) The question is whether A and B were legally 
married. The statement of a deceased clargyman that he 
rnairied them under such circumstance that the celebration 
would be a crime, is relevant. 


(g) The question is, whether A, a person who cannot be 
found, wrote a letter on a certain day. The fact that a lettei 
written by him is dated on that day is relevant. 

(A) The question is, what was the course of the wreck 
of a ship. A protest made by the Captain, whose attendance 
cannot be procured, is a relevant fact. 

(i) The question is whether a given road is a public way. 
A statement by A, a deceased headman of the village that 
the road was public, is a relevant fact. 


C.U. 1920(b). 


(/) The question is, what was the price of grain on a 
cei tarn day in a particular market. A statement of the price 
made by a deceased banya in the oidinary course ofhh- 
business, is a relevant fact. 

(£) The question is whether A, who is dead was the 
father of B f A statement by A that B was his son, is a 
relevant fact. 

(/) The question is, what was the date of the birth of A. 
A letter from A’s deceased father to a friend, announcing 
the birth of A on a given day, is a relevant fact. 


(«) The question is, whether and, when. A and B ®were 
(S.U. 1921(b). marr j e< j f An eAtr y j n a memorandum book by C, the 
deceased fathe/ of B, of his (laughter’s marriage with A on a 
given date, is a relevant face - 4 

(») A sues B for a libel expressed in a painted caricature 
exposed in a shop window. ' The question' is as to the 
similarity of the caricature and its Ubellou* character. The 
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remarks of a crowd of spectators on these points may be 
proved. 

Note.— This and the following section constitute further 
e\ceptions to the general .rule that hearsay is no evidence. 
Ab a general rule, oral evidence must be direct* and not 
hearsay, for it is always desirable in the interest of justice to 
j/et the person, whose statement is relied upon, into court for 
his examination in the regular way in order that many 
possible sources of inaccuracy and untrustworthiness can be 
best brought to light and exposed, if they exist, by the test 
of cross-examination. But m the case of statements made by 
persons who are dead or otherwise incapacitated from being 
' ailed as witnesses the law under certain circumstances 
dispenses with direct oral evidence of the fact and with the 
safeguard for truth provided by cross-examination and the 
sanction of an oath t and allows the statements to become 
e\ idence, as in the cases in question, no better evidence is 
to be had and as the probability of such statements being 
tiue is deemed to be partially guaranteed by # the peculiar 
1 ircumstanccs under which they are made.f 

The statements referred to in all the eight clauses of 


Under what 
circumstances 
and whose 
statements of 
relevant facts 
are admissible 
in evidence 
under S. 3a 
of the Act ? 
Bom. i£o8(a). 
Under what 
circumstances 
statements of 
relevant facts 
made by 
persons who 
are dead or 
cannot be 
found, are 
themselves 
relevant facts? 
Punj, 1917. 


section 32 are evidence against all the world unlike the state- 
ment relating to admissions (Secs. 17-31) which may only be 
pioved as against the person who made them or his 
irpresentatives in interest.”** 

Statements written or verbal.— The expression 
includes signs made by a dying person, who is unable to 


• Vide S. 60 infra. 

t "Sections 32-38 contain elaborate provisions as to particular cloaca of 
statements which are exceptions to the general ruin against hearsay and it 
will be found on careful examination that in almost a 1 the cases where the 
rule excluding the evidence is relaxed, the derivative evidence received h 
warded by some security which renders It more trustworthy than derivative, 
evidence in general. 

** An admission may be proved by or on behalf of the person making it 
when it la of such a nature that if the person making it ware dead it wouktib* 
relevant as between third persons under s. 33 U W* 0 . 31 ante). 
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A person 
whose evi- 
dence is 
material is 
supposed to 
te dying. 
.What step 
would be 
adopted if the 
proceeding to 
be taken b'_* 

(a) civil, (b) 
criminal t 
Bom. 1918(a). 
Define dying 
declaration. 
Enumerate 
the grounds 
on which 
dying declara- 
tions are^ 
admitted in 
evidence. 


speak. ‘Verbal’ means by words. It is not necessary that 
the words should be spoken. If the term used in the section 
were ‘oral 2 it might be that the statement must be confined 
to words spoken by the mouth. But the meaning of ‘verbal* 
is something wider. (7 All. 385 F. B.) 

Made by a person who is dead— The death of the 
witness whose evidence is to he admitted mus't be proved 
before the admission of the evidence, either by actual proof 
or by the facts raising the piesumption under Ss. 107 
and 108. 

Cannot be found — Proof of a diligent seaich is 
necessary before tendering the evidence of a witness who 
cannot be found. There must be evidence that after diligent 
search and leasonable exertion the witness could not be 
found. 

Incapable of giving evidence— The Court must be 
satisfied by doctor’s certificate or the like, that the witness 
is not in a position to give evidence. 

Whose presence cannot be obtained &c, - This 
rule is based upon the principle that all judicial investiga- 
tions must be completed within a reasonable time ; othei - 
wise all such investigations may protract to an embarrassing 
and dangerous length. But it is only in extreme cases of 
expense or delay that the personal attendance of a witness 
should be dispensed with. 

Clause 1 .—Statements as to cause of death 
generally known as dying declarations— Such state- 
1 ments must be as % to the cause of declarant’s death or as to 
any of the the circumstances of the transaction which resulted 
in his death. Thus the statement of a deceased person who 
did not himself charge the accused with having wounded 
hitn^to the effect that anbther person, also deceased,' was 
by the accused is not admissible its evidence (P. R. 
No. 17 of 1901). Similarly,' the dying declaration of a 
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person that he had committed the murder of which another If a person 
was charged is not admissible. (R. v. Gray ). dyin^Saclanl- 

The admissibility of dying declarations is said to rest tion happens 
firs/, on the necessity of*the case, the necessity arising from ^g^lara 
this, that the injured person who might be the principal tion be ad- 
witness is dead and secondly , on the presumption that the *»Uted in^ 
solemnity of the approach of death impels the f party to speak 3^ 1911(b). 
the truth and supplies the obligation of oath, When'is a 

A necessary condition foi the reception of a dying 
declaration is that the death of the declarant must have vant fact 
actually ensued and this fact must be proved before such 
declaration is admitted in evidence. [Vide S. 104, ill ('0 ] Evidence 
If the person making a dying declaration chances to live, Act? ^ 
his statement is inadmissible as a dying declaration under what is the 
this section though it may be as corroborative evidence difference 
under the provision* of S. 157 (4 Bom. L. R. 434). EnglUhand 

The person whose declaration is admitted under this Indian laws 
clause is considered as standing in the same situation as if he °* 

were sworn as a witness. It follows, therefore, that when declaration ? 
the declarant, if living, would have been incompetent to What usejf 
testify by reason of imbecility of mind or tender age his J^e^f a 
dying declaration is inadmissible. (W. & A) 4 dying decla- 

A statement to the Magistrate is admissible under this 
clause as a dying declaration though it contains a complaint, recovery of 
(36 Cal. 659 : >3 C. W. N. 862). Iff?, 

The only way of proving a dying declaration is by the what is the 
evidence of some witness, who heard it made, the witness kw J* 
being at liberty to refresh his memory by referring to the Q f a dy j n g " 
note, made by him or read over to him at or about the time declaration in 
the statement was made. (6 C. W. N# 72). S. 91 of the 


* But recording to Mr Field . under ti* Evidence# Act the question of 
the competence o^the person to. bear testimony is not one which electa the 
admissibility of the statement though ia should be given due attention to, in 
estimating the weight to be allowed to the declaration. Under the English 
law, however, the declaration must be by a perm who eeii be a competent 
witnem. 
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does it differ 
from that in 
England ? 
State which 
in your 
opinion is the 
sounder law, 
giving reasons 
for your 
opinion. 

Bom. 1917(a). 
In an action 
for goods sold 
and delivered 
a book is put 
in containing 
a account of 
the goods 
delivered by 
the plaintiff’s 
day-man, 
which it was 
his duty to 
sign daily. 
Objection is 
taken on the 
ground of not 
calling the 
day-man, who 
died during 
the pendency 
of the suit but 
before trial. 
Discuss the 
admissibility 
(a) of the 
book (b) of 
the entries 
signed by the 
deceased. 

Give reasons. 
C.U. 1911(b). 


Evidence Act does not apply to a dying declaration as fir is 
not such a matter as 19 required by law to be reduced to the 
form of a document (36 Cal. 659). 

The credibility of the declarant may be impeached^ or 
confirmed in the same manner as that of a witness. 

[Problem . — S. was attacked and injured on the 28th* 
May, 1908. On the 29th he went to Alipore and lodged a 
petition of complaint before the Magistrate who examined 
him on oath, recorded his statement m compliance with the 
provisions of S. 200 of the Criminal 1 ’iocedure Code, and. 
sent him to hospital where he died on the 31st. Can the 
petition of complaint and the statement recorded by the 
Magistrate be tieated as dying declarations, are they 
admissible in evidence as dying declarations, and is oral 
evidence admissible to prove the statements recorded by 
the Magistrate having regard to S. 91 of the I. E. Act ? 
C. U. 1011 (a). See above] 

English Law This clause is widely different from 
the English ‘law upon the subject of “dying declaration,” 
according to which — (a) this description of evidence is 
admissible in no cruil case and in criminal case only in the 
single instance of homicide i. e murder and manslaughter, 
where the* death of the deceased is the subject of the 
charge and the circumstances of the death are sub* 
ject of the dying declaration. On the other hand, under 
this Act, the statement is relevant whatever may be the nature 
of the proceeding in which the cause of death of the person 
who made the statement comes into question. And further 
(b) according to English law, certain conditions are re- 
quired to have existed at the time of the declaration via* 
it is necessary (c) that the declarant should have been in 
actual danger of death : (2) that he should hope been aware 
of this danger and have abondoned all hopes of recovery; 
and (3) that death should have actually ensued The exi* 
tence of the last condition is, of course, as necessary under 



statements bv persons dead et<!. 


this Act as under the English law, in as much as the state- 
ment is admissible only in cases in which the cause of death 
of the person who made it comes into question. But under 
this Act, the statement is relevant whether the person who 
made it was or was not, at the time when it was made, under 
expectation of death. Of course, before the statement can 
be admitted, under this clause, the declarant must 
have died. 

Clause 2. Statements made in the course of 
business. — The considerations which have induced the 

* ourts to recognise this species of evidence have been said 
to be principally these : — That in the absence of all suspi- 
cion of sinister motives a fair presumption arises that entries 
made in the ordinary routine of duty are correct, since the 
process of invention implying trouble, it is easier to state 
what is true than what is false ; that such entries usually 
torm a link in a chain of circumstances which mutually 

* orroborate each other ; that false entries would be likely 
to bring clerks into disgrace with their employers : that as 
most entries made in the course of duty are usually subject 
.to inspection of several persons, an error would be exposed 
to speedy discovery ; and that as the facts to which they 
1 elate are generally known but to few persons, a relaxation 
of the strict rules of evidence in favour of such entries may 
often prove convenient, if not necessary, for the due investi- 
gation of the truth. (Taylor). 

'But before such statements can be admitted, it must be 
proved that the person who made them is dead, or cannot 
be found or has become incapable of giving evidence or 
that his attendance cannot be procured without an amount 
of delay or expense, which, under the drcamstaacea of the 
case, appears to the court unreasonable j and the burden q£ 
proving this is on the person on whqse^behalf such evidence 
is sought to be given. 
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English law. — The English rules as to the admissi- 
bility of these statements is subject to several restrictions 
which, as such, appear to have no place in the Act. F01 
instance, it is necessary under the English law, that the 
party making the statement of entry should have a personal 
knowledge of the facts stated. But there is no similar 
provision in this Act, which simply requires that entries in 
accounts should in order to be relevant be regularly kept in 
the ordinary course of business ; and although it may, no 
doubt, be important to show that the person making 01 
dictating the entries had or had not, a personal knowledge 
of the facts stated, this is a question which affects the value, 
not the admissibility of the entries. ( 1 Bom. 610 ). Again 
under the English law, the statement ( or entry ) in the 
course of business or professional duty, must be proved to 
have been made contemporaneously with the facts to which 
they relate. The Act does not contain any such restriction 
(But the weight of the evidence will depend upon the con- 
sideration, how far the statement or entry was contemporane- 
ous with the fact to which it relates.) 


Ordinary oourse of buainess.— The phrase is 
apparently used to indicate the current routine of business 
which was usually followed by the person whose declaration 
it is sought to introduce. The rule laid down in this clause 
extends only to statements made during the course, not 
of any particular transaction of an exceptional kind, such 
as the execution of a deed of mortgage, but of business or 
professional employment in which the declarant was ordi- 
narily or habitually engaged. The particulars set out in 
this clause, though not exhaustive, may fairly be taken as 
indicating the nature of the statements, made in the course 
of business. The expression "in the ordinary course of 
business 1 ’ in the clause must mean m the ordinary course 
of a professional advocation (33 Bora The "business* 
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referred to may be of a temporary character. (13 C. W. N. 

71 ). See ills. ( 6 ), (*) and (</). 

In particular. — The statement may he verbal 01 
wi itten. Ilut the words “in particular* seems to point to the 
superiority of written over verbal statements. 

Clause 8. Statements against interest.— The 
giound of reception of such statements is the presumption 
that what a man states against his interest is generally true. 

Experience tells us that self-interest induces men to be 
cautious in saying anything against themselves and when 
one makes a declaration in disparagement of his own lights 
or interest, it is geneially true and because it is so, the law 
has deemed it safe to admit evidence of such declarations. 

The ordinary tests of truth afforded by the administration 
of an oath and by cross-examination are, no doubt, wanting 
heic ; but their filafce is, in some measure, supplied by the 
nicumstances of the declarant and the character of his 
statement. 

The interest to which the statement must be opposed in This c ^ use 

comprises 

older to be relevant, may be one of the following four ■ four classes 
(1) Pecuniary. (2) Proprietary. (3 1 Interest in escaping of declarations 
a criminal prosecution. (4 1 Interest in escaping a suit for interest, 
damages. 

A statement by a landlord who is d&ad, that there was a 
tenant on the land, is a statement against his proprietary 
interest and admissible under this clause, (ji Cal 965). 

Clause (3) of sec. 32 extends the rule as accepted in 
English Courts. For while in the latter the interest involved 
must be either pecuniary, or proprietary, no other kind being 
sufficient, under the Evidence Act, the statement is 
admissible also when, if true, it would expose or would have 
exposed the declarant to a criminal' prosecution or to a suit 
for damages. (W. & A. ). 

The statement of an accused person, who is dead, impli- statement ex- 
cusing himself and an accomplice in a crime,, is admissible posing to 
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under S. 32 (3) as a statement, which exposes him to a 
criminal prosecution (5 Cr. L. J. 300). Under ‘the English 
law, however, such statement is not admissible. In the Sussex 
Peerage case , Lord Brougham remarked : 'To say, if a man 
should confess a felony for which he would be liable to 
prosecution, that therefore the instant the grave closes ovei 
him, all that was said by him is to be taken as evidence in 
every action and prosecution against another person, is one of 
the most monstrous and untenable propositions that can 
be advanced. <f 

“Would have exposed him”— The words ‘would 
have exposed him’ mean ‘would have exposed him at the time 
that the statement wai marie' “It could never have been 
intended that a statement made after the risk had passed 
away, as, for example, after a suit for damages had become 
barred by limitation or after the expify of the two years 
within which prosecutions for offences under the Indian 
Chi istian Marriage Act must be instituted ( see sec. 76, Act 
XV of 1872)1 should be admitted merely because if made 
some months or weeks earlier it would have exposed the 
person making the statement to a criminal prosecution or 
to a civil suit for damages. This view has since been 
supported* by the Calcutta High Court and is generally 
adopted by modern authorities.” (Field’s Evidence, 136). 

Clause 4 : Statements giving opinion as to 
public right or custom or matter of public or 
general interest— The admissibility of the declarations 
of deceased persons respecting public rights or custom* of 
public or general interest is sanctioned because these rights 
or customs are usually of so undefined aad general a 
character, that dfrect proof of their nature and existence eta 
seldom be obtained and ought not to be required. In 
matters in which the community are interested; all persons 
must be deemed conversant As comnion rights, are naturally 
talked of in public and at the nature of each rights excludes 



statements by PERSONS BEAD Efc. 


IJ9 


-the possibility of individual bias, what is dropped in con- 
versations respecting them may be presumed to be true. 
For, the general interest which belongs to the subject would 
lead to immediate contradiction from others, if the state- 
ments proved were false. Reputation can hardly exist 
without the concurrence of many parties unconnected with 
each other, who are all alike interested in investigating the 
subject. Such concunence furnishes strong presumptive 
evidence of truth. Now it is obvious that rights of public 
or general interest which are supposed to have been 
exercised in times past, partake in some degree of the nature 


truth afforded 
by the public 
nature of the 
rights or , 
customs etc. 
which tend 
to preclude 
individual 
bias and to 
render mis- 
statements 
difficult by 
exposing the# 
to constant 
contradiction. 


of historical facts ; and especially in this, that it is rarely 
possible to obtain original proof of them. The law accord- 


ingly allows them to the proved by general reputation, e. 
by declarations of deceased persons who may be presumed 
to have had con^>etent knowledge on the subject. But in 
order to guard against fraud, it is an established principle 


that such declarations must have been made ante litem 


molam j. *., before any controversy had arisen on the subject 
to which the declarations 1 elate. 


Essentials .— 1 To render a statement admissible under 
this clause, three condition must be fulfilled ; — 

(1) The statement must relate to the opinion of any 
person (who is dead or cannot be ■ found etc.) as to the 
existence of any public right or custom or matter of public 
or general interest ; 

(2) the person who made the statement must be likely 
to be aware of the existence of such right or custom or 
matter if it existed ; and 

(3) the statement must have been made ante litem 
motam i, e, 9 before any controversy as to su«h right or custom 
or matter had arisen. 


In what cases 
and under 
what condi- 
tions is a 
verbal state- 
ment of 
opinion by a 
deceased 
person admis- 
sible as rele- 
vant to prove 
an allegation 
of a public 
right or cus* 
tom f 
All 1917. 


*, Matters of public or general intent”— The term 
‘public 1 applies to that which concerns every member of the 
State or community. The term ‘general’, is limited to a lesser* 
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though still a considerable, portion of the community, as for 
examples, to the persons living in a particular district or 
neighbourhood. 

t 

“Of the existence of which, if it existed, he 
would have been likely to be aware The right or 
custom or matter referred to in this clause must have beenr 
one of whose existence the declarant should be aware. 
Declarations respecting such matters are deemed to be 
relevant only when they were made by persons who are 
shown to the satisfaction of the Judge, or who appear from 
the circumstances of their statement, to have had competent 
means of knowledge. If the declaration is made otherwise 
than upon the declarant’s own knowledge, it will be 
rejected. 

"Before any controversy had arisen The declara- 
tions must have been made ante litem motam i. e.. before 
the commencement of any controversy, legal or otherwise, 
touching the matter to which they relate. The risk that an 
opinion expressed after the controversy arose may be an 
interested or prejudicial opinion, is the ground for 
excluding it. 

Clause 5 Statement as to existence of 
relationship— Under this clause statements made by 
deceased persons are relevant when they relate to the exis- 
tence of any relationship between persons, alive or dead, 
as to whose relationship the person making the statement 
had special means of knowledge and when the statement 
was made before the question in dispute was raised, for 
the above purpose Ind to the extent mentioned above, state- 
ments of deceased relations and servants and dependents of 
the family are admissible. 

The gronda upon which., the admissibility of this class of 
statements rests are (i)t necessity, such Inquiries generally 
t invdvi*fcxemote facta of. family history. known to but few 
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and incapable of direct proof : and (2) the special means of 
of knowledge possessed by the declarant. 

English law— The, law of India regarding the admissi- 
bility of the statements of deceased persons relating to the 
existence of any relationship by blood, marriage or adoption, 
is different from the law of England, for whereas, under the 
English law, a certain degree of relationship is necessary m * 
order to make such statements admissible the Evidence Act 
merely requires that the declarant should have special means 
of knowledge of the relationship to which the statement 
1 elates and that the statement was made before the question 
in dispute was raised, Fuitlier, according to English law 
declarations made ante litem mot am by deceased relatives 
lespecting matters of pedigree aie relavant only in cases in 
which the pedigiee to which they 1 elate is in tssue , but not 
to cases in which* if is only relevant to the issue. But under 
this Act the declarations aie admissible on any issue provided 
they relate to a fact relevant to the case. (W. & A ) 

Admissibility of hearsay evidence regarding re- 
lationship under I. 0. Aot.— For the pui poses of the 
Indian Courts, the extent to which hearsay evidence with 
legard to 1 election ship is admissible may be summarized 
shortly under three heads : — 

(1) Statements made orally or in writing as to the 
existence of relationship between persons living or dead, by 
persons who are dead etc. having special knowledge ante 
litem moiam ( Cl. 5, S, 32 ). 

*(2) Statements m writing,, as to .relationship between 
persons deceased, in wills or deeds relatiftg to the affairs of 
the family to which they belonged etc. ipade ante litem 
tnotam by persons who are dead etc. (Cl. 6, S. 32). 

(3) Opinion shewn by conduct as to the existence of a 
relationship by a person who had special means of knowledge 
'i S. So). ' 
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The question 
is, whether 
A is a chela 
(disciple) of 
a deceased 
Mohant B. A 
produces in 
support of his 
statement a 
will executed 
by B wherein 
the latter 
stated that A 
and none else 
was his chela. 
Discuss the 
admissibility 
of the will m 
evidence. 

GU. I9*i(a). 
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Clauses 5 and 6 which are exemplified by ill. (A) and ills. 
(/) and (m) respectively, together with S. 50 deal with the 
relevancy of certain facts which are treated by English text* 
writers under the single head of ‘matters of pedigree.” There 
are, however, important differences between the English law 
and the Indian law on the subject (W. & A). 

Claused. Statement as to relationship in a 
will or deed.— Under this clause statements relating to the 
existence of relationship between deceased persons made 
before the question in dispute was raised are admissible 
where they are contained in a will pr deed or in family 
pedigree or upon a tombstone. Unlike clause (5), this clause 
does not deal with the question by whom the statement is to 
made nor does it require that it should have been made by a 
person who had special means of knowledge, possibly on the 
ground that it is improbable that any person would insert in 
a solemn deed or will etc., any matter the truth of which he 
did not know or had not satisfactorily ancertained. (W & A). 

Difference between clauses (5) and (6).— The 
differences between clause 5 and clause 6 are the following : — 

(1) Clause 5 refers to relationship between any persons. 
living or fiend, whereas clause 6 refers to relationship between 
deceased persons only. This last clause does not, therefore, 
embrace the case of a statement of relationship between a 
deceased person and a living person. 

(2) Clause 5 imposes the restriction that the person 
making the statement should have special means of know- 
ledge, whereas clause 6 imposes no such restriction but 
enjoins that the statement must be contained in a will or 
deed etc. 

(3) In clause^ 5 the evidence is the declaration of the 
persons deceased or otherwise unprodoceabta* whereas in 
clause 6 the evidence is that of things such a* genealogical 
trees* tombstone etc. 

In both the clauses, however, there is one point of 
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similarity viz that they both refer to pedigree and the 
statements under either clause, in order to be relevant must 
have been made ante litem mot am i. e. t before the question 
in dispute was raised. * 

Clause 7 : Statements in documents relating 
to transactions mentioned in sec. 13 (a).— Statements 
( ontained in any deed, will 01 other document as is men- 
tioned in sec. 13, clause (</) i.e. any trapsaction by which any 
1 ight or custom was created, claimed, modified, recognised, 
.isserted or denied or which was inconsistent with its 
(‘Yistence may be proved under this clause. Sec. 13 should 
be read together with this clause and they both relate to 
private as well as to public rights and customs. 

English law. — Under this clause the word “right” 
includes both public and private lights. But under the 
English law decorations, written or verbal, made by 
deceased persons are admissible only in proof of rights of 
a public or general nature ; and to prove rights strictly 
private such evidence is not generally receivable. 

Difference between 01. (4) & 01. (7).— Cl. 7 speaks 
of both public and private rights and as such differs from 
Cl. 4, which relates to statements concerning public or general 
1 ights only. Again Cl. 4 admits the verbal or written 
statement giving the opinion of some ^particular person as 
to the existence of such rights, whereas under this clause 
( i.e. Cl. 7) the statement in order to be admissible must be 
one contained in a document. 

Clause 8 : Statements made by a number of 
persons expressing feelings or impressions— The 
meaning of this clause is that when a number of persons 
assemble together to give vent to one common statement,, 
which statement Expresses the feelings or impressions made 
in their minds at the time of making it, that statement may 
be repeated by the witnesses, and is evidence ( 234 P. R. Cr. 
35). Thus the evidence that a plaintiff was publicly laughed 
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at in consequence of a libel was admitted to prove that the 
libel referred to the plaintiff. (4 M. & P. 99). 

The relevancy of individual feelings and opinions is 
dealt with by Ss. 14 and 45-5L This clause relates to 
statements expressing feelings or impressions not of an 
individual but of an aggregate of individuals, as the exclama- 
tions of a crowd and the evidence is receivable on account 
of the difficulty or impossibility of procuring the attendance 
of all the individuals who compose such crowd or aggregate 
of persons. 

d h 2. Relevancy of previous deposition — Evi- 

circustances dence given by a witness in a judicial proceeding, 
is a deposition or before any person authorized by law to take it, 
of an absent is relevant for the purpose of proving in a subse- 
miiriMe? quent judicial proceeding, or in a later stage of 
Bom. 1898. the same judicial proceeding the tr&th of the facts 
Where and which it states when the witness is deati or cannot 

circumstances be found or is incapable of giving evidence or is 
kept out of f the way by the adverse party, or if his 
presence cannot be obtained without an amount 
delay or expense which, under the circumstances of 
the case, the Court considers unreasonable.* 

Provided — (i> that the proceeding was between 
the same parties or their representatives in interest, 
(2) that the adverse party in the first proceeding 
had the right and opportunity to cross-examine ; 
and (3) that the questions in issue were sub* 
stantially the same in the first as in the second 
proceeding. (S. 33). 

Note.— This section enumerates the cases in which the 
evidence given by a witness in a judicial proceeding or 
before any person authorised by law to take it, eg, an 


is evidence 
given by a 
witness in a 
judicial 
proceeding 
relevant for 
the purpose 
of proving in 
a subsequent 
judicial 
proceeding 
the truth of 
the facts 
stated 1$ his 
former depo- 
sition ? 

All. 1915 . 


# Tbeee conditions are the Mine a* those exonerated in S. 32 with the 
exception that S. 33 adds the case of the witness jbdjng htipt out of way by 
the advene party. • * . ' , 
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■arbitrator, a coroner etc. is relevant for the purpose of 
proving (a) in an entirely new judicial proceeding or ifi) in a 
subsequent stage of the same proceeding, the truth of the 
facts which it states. This section also forms an exception 
to the rule against hearsay. The principle which sanctions 
the admissibility of such evidence is the simple principle 
of necessity — that is, want of any other means of utilising 
the knowledge of the witness. 


Evidence given in a judicial pioceeding by a witness is 
admissible^ as evidence in a subsequent judicial proceeding 
or at a later stage of the same judicial proceeding only in 
the following emergencies : — (/) when the witness is dead ; 
{it) when he cannot be found ; (iiV) when he is incapable 
of giving evidence. ; £iv) when he is kept out of the way by 
the adverse party and (v) when his presence cannot be 
obtained without an amount of delay or expense, which 
under the circumstances of the case, the Court considers 
unreasonable. As the exclusion of such evidence would m 
many cases result in serious miscarriage of justice, it has 
been thought advisable to receive it in the emergencies 
mentioned above provided (i) that the proceeding was 
between the same parties or their representatives in interest ; 
(2) that the adverse party in the first proceeding had the 
right and opportunity to cross-examine and (3) that the 
questions in issue were substantially the same in the first 
as in the second proceeding. The admission of such 
evidqpce is said to be based on the consideration that the 
parties and the issue being the. same and full opportunity 
of cross-examination having been allowed, the second trial 
is virtually a continuation of the first. Tfie grounds of 
admissibility in the present section depends not, as in the 
case of the preceding section, upon the character of the 
statement and the subject to which it refers hot on the 
circumstances under which it was matfs and these' Circum- 

IO 
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stances (which ' must be shown ih order to render the- 
evideace admissible) are : — 

(a) in a judicial proceeding ; or 
( 3 ) before any person authorised by 
law to take it, e.g. an arbitrator, 
a coroner etc.* 

(a) is dead ; or 
( 3 ) cannot be found, or 
(c) is incapable of giving evidence ; or 
2. That the j (d) >* kept out of the way by the 
witness— \ adverse party ; or * 

M cannot be procured without an 
amount of delay or expense which 
the court considers unreasonable. 

3. (a) That the previous suit wherein <die deposition was 
given was between the same parties or their 
representative in interest ; 

(3) that the adverse party in the first proceeding had 
the right and opportunity to cross-examine, and 
(;) that the questions in issue were substantially the 
same in the first as in the second proceeding. 

The burden of proving the circumstances which render 
such evidence admissible, lies on the person who wishes to 
give the evidence ( S. 14 ). When evidence given on 
previous occasions is admissible, it may be proved by the 
production of the record or a certified copy. (S. Sec. 
80 infra provides that a document purporting to be a mord 
of evidence shall presumed to be genuine ; that statement 
made as te the circumstances under which it was taken 
shall be presunfed to be true* and the evidence to have been 
duly taken. 

* The evidence given in the previous proceeding mat beve been given 
on oath or ebMm efflnhstfbh end should bku hevwtfee* recorded in the 
meaner prescribed byte*. ^ 


i. That the I 
evidence was < 
given— I 
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When, the witness is dead or oaanot he found 
eto. — These expressions have been used in this section in 
the same sense as in S. 33 and they have been fully ex- 
plained in notes to S. 3I. 

Kept out of the way— The rule that if a witness be 
kept out of the way by the adverse party, his evidence given 
in a former judicial proceeding will be admissible in a later 
stage of the same judicial proceeding or in a subsequent 
judicial proceeding, rests on the broad principle of)ustice 
which will not permit a party to take advantage of his own 
wrong. 

Proceeding between the same parties— The two 
suits must be brought by or against the same parties or 
their representatives in interest, at the time when the suits 
are proceeding and the evidence is given. (12 Cal. 627). 

A criminal trial er enquiry shall be deemed to be a pro- 
ceeding between the prosecutor and the accused within the 
meaning of this section. (Expl. to S. 33). 

[ The effect of this explanation is that the deposition 
taken in a criminal proceeding may be used in a civil 
proceeding and vice versa . This explanation is intended 
to do away with the objection which may arise, when the 
depositions are taken in criminal cases that they cannot 
be used in a civil proceeding for want a!* mutuality because 
the Crown is the prosecutor in all criminal proceedings.] 
Advene party has the right and opportunity 
to oroas-ezamine—lL is certainly the right of every 
litigant, unless he waives it, to have the opportunity of 
cross-examining witnesses whose testimony is to be used 
against him : it follows therefore that evidence given when* 
the party never had the opportunity to cross-examine is nor 
legally admissible as evidence for or against him unless 
he consents that it should be so used. It is not necessary 
that the opponent should have exercised hit right of cross- 
examination, for the depositions will he relevant if be deli- 
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berately forebore, or waived the absence of an opportunity 
for cross-examination. 

The question in issue must be substantially the 
name in two proceedings : — .The* principle involved in 
requiring identity of the matter in issue is to secure that in 
the former proceeding the parties were not without the 
opportunity to examine and cross-examine on the very 
point upon which their evidence is adduced in the subse- 
quent proceeding. 


Relevancy 8. Statements made under speoial oircum- 
•f statements stances.— Sections 34-38 constitute the third class of 
special 111 ^ exceptions to the rule against hearsay. They make provi- 
circumstances, sion for the admissibility of two classes of statements 

(1) entries in books of account regularly kept in the 
course of business ; (2) entries in public documents or in 
documents of a public character. Both classes of statements 
are relevant, whether the person who made them is or is 
not called as a witness and whether he is or is not a party 
to the suit end are admissible owing to their • special 
character and the circumstances under which they are made 
which in themselves afford a guarantee for their truth. 

Secs. 34-36 lay down the following rules S — 


Entries in 1 . Entries in books of account i — Entries 

books of i n books of account, regularly kept in the course 
Keniariy kept ' Jus ‘ ness » are relevant whenever they refer to a 
in the course matter into which the court has to enquire, but 
of business . such statements shall not alone be sufficient 


What arc The ev 'd ence t0 charge any person with any liability, 
conditions (S. 34), 

an^ntry^^an Illustration— k sues B for Rj. I, ooo, and shows entries 
official book in bis account ‘book* showing B to be indebted to him to 


staS«fcctin amount - Th* entries are* relevant, but ere not 
issue It comes sufficient, without other evidence, to prove tfae debt. 


a relevant Principle*— The principle underlying this section- is 

based on the following considerations (a) The, habit and 
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system ofmaking such hooks with regularity, ensures their What is the 
accuracy. (£) The influence of habit prevents casual 
inaccuracy, and counteracts the casual temptation to mis- entry in a 
statements. (< c ) As sufch books record a regular process of 
business-transactions, an error is almost certain to he support of his 
detected and rectified. (//) In such books mis-statements clatm ? 

. . u u. 1907* 

cannot be made except by a systematic and comprehensive Are entries in 

plan of falsification. (*) In some cases the entrant may books of 

. . account alone 

make the record under a duty to an employer in i.hich case sa ffi c j ent to 
there is the additional risk for censure from the employer, charge any 
in case of the entrant committing any mistake. (Wigmore). ifoWHty 
Regularly kept in the course of business.— The ^ he . n do the * 

• ■ • require 

section requires that entries in accounts should in order to corroboration 

be relevant, be regularly kept in the course of business. It J^JUJ tter 0 
is essential in every case, where reliance is placed upon when not ? 
books of account, «o establish that they have been regularly 
kept in the course of business, If books are kept in 
pursuance of some continuous and uniform practice in the 
current routine of the business of the particular person to 
whom they belong, they are books regularly kept in the 
course of business, within the meaning of this section. 

An account to be regularly kept within the meaning of 
this section need not have been written up from day to day or 
from hour to hour as the transactions Jjave taken place. The 
time of making the entries may affect the value of them but 
should not, if they have been made Kegularly in the course 
of business afterwards* make them irrelevant. (27 Cal. iv8). # 

Suoh statement shall not alone be sufficient— 

Tile entries alluded to in S. 34 being the acts of the party 
himself must be received with cautiop.* They art subject 
to the restriction that they shall not alone be sufficient 
evidence to charge any one with liability without aopie 
independent evidence of the fact statetji in plena, One party, 
by merely producing his own boqfcs of account cannot, bind 
the other. . 
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the date ofc 
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Is the recital 
of the date of 
birth in orders 
for appoint- 
ment and 
discharge of 
guardian 
admissible 
in evidence ? ■ 
C. U. 1934(a) 
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Distinction between entries under this seotion 

& Seo. 32 , 01. (2)— Entries in accounts relevant 

only under sec. 34 are not alone sufficient to 

§ 

charge any person with liability ; corroboration is required. 
But where accounts are relevant also under S. 32 (2) they 
are in law sufficient evidence in themselves and the law does 
not, as in the case of accounts admissible only under S. 34, 
require corroboration. Entries in account may be t in the 
same suit, relevant under both sections and where that is 
so, it is clear that in as much as they are relevant under 
S. 32 (2), the necessity of corroboration prescribed by S. 34 
does not arise. 

2. Entry in public record made in per- 
formance of duty,— An entry in any public or 
other official book, register or record stating a fact 
in issue or relevant (act, and made by a public 
servant, in the discharge of his official duty, 
or by any other person in performance of a duty 
specially conjoined by the law of the country in 
which such book, register or record is kept, is itself 
a relevant fact. (S. 35). 

Prlnoiple— Documentary evidence of a public nature 
and of public authority are generally admissible in evidence, 
although their authenticity be not confirmed by the usual 
and ordinary tests of truth, the obligation of an oath and 
the power of cross-examining the parties on whose authority 
the truth of the documents depends. The extraordinary 
degree of confidence, that is reposed in such documents, is 
founded principally upon the circumstance that they have 
been made, by authorised and accredited agents appointed 
for the fmrpoh* and afro partly on the publicity of the 
subject matter to which they relate had tb some instance 
upon a&riquity. (BestJ ‘ ' 

Two classes of ennUa ere contemplated by this section 
(1 j entries by puMid servant* : lai nitrits by nemos other 
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'than public servants. In the case of the latter the duty 
must be specially enjoined by the law of the country ; in the 
•case of the former, it is sufficient that they have been made 
in the discharge of official duty, but in either case, the entry 
must have been made by a person whose duty it was to 
make them. 

Essentials : To render a document admissible under 
this section, three conditions must be satisfied t— 

(1) The entry that is relied upon must be one in any 
•public or other official book, register or record.* 

(2) It must be an entry stating a fact in issue or a 
relevant fact. 

(3) It must be made by a public servant in the discharge 
of his official duty or by another person in performrnce 
of a duty especially enjoined by the law. 

English Law : In England, entries in registers and 
public books, to be admissible must have been made, prompt- 
ly or at least without such long delay as to impair their 
credibility and in the manner, if any, require^ by law. No 
such restriction is provided for by this' Act. 

Public or other official book, register or record— 

Sec. 74 infra specifies what "public document" are. 

3. Statements in maps* charts and plants — 

Statements of facts in issue or relevant facts, made 
in published maps or cjiarts generally offered for 
public sale, or in maps or plans made under the 
authority of Government as to matters usually 
represented or stated in such maps, charts or plans/ 
ase themselves relevant facts. ( 5 . 36). 

Itfote.— This section mentions twd classes of maps or 
charts, vh. (1) published maps or charts^ generally offered maps or 

, , , . ■■■*■* — ^ ■ ■ ’ charts offered 

* Sec. 35 does not apply to ordinary correspondence though that 
correspondence might be conducted by ofAdabi' for the entries met he in 
something urihfcAi fa eftfadr“*bpbh, re gtotcr or record* 1 and tfrey must be made 
by >ubHo servants inthe dimhtofbbf fhefr offiefeldatie*. 15 buL Gds. Stt). 
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for public rale 
or In maps pr 
plans made 
under the 
authority of 
Government. 
In what cases 
are statements 
in maps, 
charts, and 
plans relevant 
under S. 36 of 
the evidence 
Act/ 

C. U. 1911 (a) 
State briefly 
the provision 
of the 

Evidence Act 
with reference 
to maps 
plans or 
charts. 

C. U. 1903. 


Relevancy of 
statement as 
to feet of 
public nature 
contained in 
Acts or Noti- 
fications. 


for public sale ; (2) maps or plans made under the authority 
of Government, The admissibility of the first class depends- 
on the ground that the publication being accessible to the 
whole community and open to the criticism of all the proba- 
bilities are in favour of any inaccuracy being challenged and 
exposed ; and of the second class, on the ground that, being 
made and published under the authority of Government, 
they must be taken to have been made by, and to be the 
result of the study or enquires of, competent persons. 
(W. & A.). 

Maps, charts or plans made for a particular purpose 
even under the authority of Government are not admissible 
in evidence. It must appear that they were made for the 
purpose of the public making use of them. (5 Cal. 287).. 
Neither this section nor S. 83 has any application to maps 
prepared for private purposes, that is, c foy the purpose of 
any particular suit or by any Government officer for any 
special purpose. (23 Cal. 335). 

4. Statement at to fact of public nature 
contained In Acts and Notifications— When the 
court has to form an opinion as to the existence 
of any fact of a public nature, any statement of it, 
made in a recital contained in any Act of Parlia- 
ment, or in*any Act of the Governor-General of 
India in Council or of the Governor in Council 
of Madras or Bombay, pr of the Lieutenant 
Governor in Council of Bengal, or in a notification 
of the Government appearing in the Gazette of 
India, or in the Gazette of any Local Government 
or in any printed paper purporting to be the 
London Gazette or the Government Gazette of 
any colony or possession of the Queen is a relevant 
fact. (S. 37 v - • 

Note-~This section applies also to any Act of the 
Libutenant-Goyenior in Council of t he North- Wests t» 
Provinces and Oudh, the Pjunjab or Bprm^ 4 
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5- Statements as to any law contained in 
law books.— 'When the court has to form an 
opinion as to a law of any country, any statement 
of such law contained in a book purporting to be 
printed or published under the authority of the 
Government of such country and to contain any 
such law, and report of a ruling of the courts of 
such country contained in a book purporting to be 
a report of such rulings, is relevant. (S. 38). 

Note. — The words '‘any country" include India, England 
and foreign countries 

Under this section not only books of law published under 
the authority of Government are relevant, but reports of the 
rulings of the courts are also relevant. The words "‘any report 
of a ruling of the courts etc." seem to include unauthorized 


Statement ofr 
tAe law of 
any county 
contained . 
in a book 
printed or 
published 
under the 
authority of 
the Govern- 
ment of that 
country or 
published 
reports of 
the rulings of 
the courts of 
such 
country. 


reports (such as C. W. N. v C. L. J. etc.) not published under 
the authority of' Government. 


This section is to be read with S. 84 infra in which there 
is a presumption in favour of the genuineness of the books 
relavant under this section. 

6. How much of • statement is to bo *J^ nce 
proved — When any statement of which evidence is ^ ° 

given forms part of a longer statement, or of a when state- 
conversation or part of an isolated document, or is ment f ° rm * 
contained in a document which forms part of a 
book, or of a connected series of letters or papers, document, 
evidence shall be given of so much and no more of book or 
the statement, conversation, document, book or 
series of letters or papers as the court considers papers, 
necessary in that particular case to the full under* 
standing of the nature and effect of the statement, 
and of the circumtances under which it was made 
(S-39X 

- Note.— When ihe evidence to be given forms put of a 
statement, cos venation, document, book or series of . toners 
or papers, so much of the statement etc., ad the cows ' 
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considers necessary to the fuU understanding of the nature 
and effect of the statement, shall only be given. The rule 
laid down in this section is based upon principles of Justice 
and convenience and is also intended to avoid unnecessary 
delay and waste of time. While on the one hand, in the 
case of a statement in a civil or criminal proceeding by way 
of admission or confession, the whole of it must be taken 
and read together since thus alone can the whole of that 
which the person making the statement intended to convey 
be certainly arrived at ; and since it would be obviously 
unfair to take that only which is against the interest of the 
declarant, while the very next sentence might contain a 
material qualification, on the other hand, great prolixity, 
waste of time and not soldom injustice, might occur if 
evidence of matters often otherwise inadmissible, were 
allowed to be given simply on the ground that the whole of 
the document or conversation must be before the Court. The 
latter is therefore constituted the judge of the amount which 
may given iq evidence of any document dr conversation. 
The discretion is to be guided by the principle of letting in 
so much and so much only, as makes clear the nature and 
effect of the statement and the circumstances under which 
it was made. * 


“Res inter 
alios act* 
are generally 
irrelevant. " 
State the 
•exceptions to 
this role. 
Bom. 1 999* 
Is judgment 
not daftr- 
fattfe* . 
admtaribEe 


third palty t 
Refer 14% 
Icmdsagqma* 

e^i fSjfr) 


HI Judgment? of courts of justice when 
relevant (Be. 40 44).— The third class of relevant facts 
are judgments, decrees and orders of the Courts of Law. 

Transactions similar to but unconnected with the facts in 
issue {Res inter alios octet) are, according to tho general 
rule of relevancy, inadmissible in evidence. Inferences ire 
not tb be' drawn from one transaction to another which is 
#ot specifically connected with it, merely because the two 
resemble each other ; as a matter of feet they must be 
jfrdted> together by the chain of came aadoffectih some 
assignable way betas? an inference may be dream* Judgments 
in Courts of Justice oo otherpccasipot feem, Jtoew*r». in 
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certain cates, an exception to the exclusion of evidence of [See Gujju- 
transactions not specifically connected with facts in tone, 

These are dealt with in Sections 40*44 which lay down the and p. 83 et • * 
following rules 

. The existence of any judgment, order or previous 07 
decree which by law prevents any court from taking judgment etc. 
cognizance of a suit or holding a trial is a relevant ^mns^ 1 
fact when the question is whether such court ought tances" 
to take cognizance of such suit or to hold such are former 
trial. (S. 40). a 

Note— This section provides that the existence of a udjmmible in 

subsequ e nt 

judgment, decree or order, is a relevant fact, if it, by law, grits or 
•(civil or criminal) has the effect of preventing any court proceedings ? 
from taking cognizance of a suit or holding a trial.* This Disc^Vhc^ 
section simply declares that, in cases in which the law of principles 
procedure (civil qr criminal), gives to a judgment or order * jSg^ 
the effect of precluding the court from taking cognizance of me nts inter 
or trying a subsequent cause, the existence of the judgment 
or order shall be a relevant fact. Thus a party to a suit can, un( j e r the 
in order to plead that the suit or trial is barred by the Evidence Act 
existence of a previous judgment or decree or a previous ^ 

'-conviction or acquittal, produce the said judgment or decree under what 
or order in evidence and the same is relevant. 

This section refers to judgments inter partes \ It is "hatpurposw 

CAO preViOUi 

necessary that the previous judgment or decree must be judgments, 
between the same parties or those through whom the parties orders and 
in the subsequent suit claim. A judgment of a court of 4^^** 
•competent jurisdiction binds only the parties an^ tbftir wteyant ? 
privies and not strangers to ib« Witt, on the basil 
maxim * 7 ?« i*Ur alios otks it judicoU 'ulttri nditot ook wgudjag meb 
Mit? a matter transacted between one let, of fenone .ought 


* TJw ut wM q a . #»!#«• w*** ■ Judbnmt p rw r m * «q r 

court Iran bddpg.pqpunao. uf or hcMfaf a,trU,m oeutatewi 

hSm. IMS mdOrdv A, X S of tfco aid P r u li Wtf . Cm(« M in ’ 
Sum. •QgtedSM'efte. : *'■ - •' 
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etc. is or is 
not between 
the same 
parties ? 

C. U. 1906. 
Relevancy of 
certain judg- 
ment in 
probate etc. 
jurisdiction. 
How far are 
judgments not 
inter parte 
admissible in 
evidence ? 
Bom. 1912(b), 
C.U. 1919(b). 
State and 
illustrate the 
rule as to the 
relevancy of 
judgments in 
rem embodied 
in S. 41 of the 
I. E. Act. 
C.U. 1914(b), 

1919 (»). 

What do you 
understand by 
the expression 
“judgment 
in rem" ? $ 

State the rule 
Jaid down in 
iec. 41 of the 
Evidence Act 
2 a to the 


not to injure or affect another person, except in cases of 
judgments in rem and judgments relating to matters of & 
public nature (Ss. 41 & 42) ; for it is unjust that a man 
thould be affected, and still mote thht he should be bound, 
by proceedings in which he could not make a defence, cross- 
examination or appeal. 

'■'f. (1) A final judgment, order or decree of a 
competent court, in the exercise of (a) probate, ( 6 ) 
matrimonial, (c) admiralty or (d) insolvency 
jurisdiction — * 

(i) which confers upon or takes away from 
any person any legal character or 

(«) which declares any person — 

(a) to be entitled to any such character or 

(b) to be entitled to any specific thing not 
as against any specified person but 
absolutely, 

is relevant when the existence of any such legal 
character dr the title of any such person to any 
thing is relevant. 

(2) Such judgment, order or decree is conclusive 
proof— . 

(0 that any legal character which it confers 
accrued at the time when such judgment, 
order or decree came into operation \ 


relevancy of 
judgment in 
rem. Give an 


illustiation, 
cu. I9I9W. 
What arc 
judgments 
' which aloac 
an to lutyp a 
conduct 
character F ' 


CU. 1935(a). 


(if) that any legal character, to whi<;h it 
declares any such person to be entitled^, 
accrued to that person at the time when 
such judgment, order or decree, declares 
it to have accrued to that person } ‘ 

(tit) that'any legal character ‘which it takes 
away from any such persdnceased 
at the time frbm which such judgment 
order or decree, declared ' that it had 
ceased or 9taoukl cease j and; - • 
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(iv) that anything to which it declares any Dfettagnnb 
person to be so entitled was the property {m 

of that person at the time from which rmami a ' . 
such judgment, order or decree, declares judgment in * 

that it nad" been or should be his 

. tC * v for the purpo- 

property. (S. 41 . sesofthe 

Note— This section deals with what are usually called 
judgments in rem t\e. $ judgments which are conclusive not Discuss the 
only against the parties to them but also against all the *f such judg^ 
worid. A judgment in personam is the ordinary judgment ments 

between parties in cases of contract, tort or crime. It is no f^P^Jively 
v \ m evidence 

proof of the truth either of the decision or of its grounds as C. U. 1911(b); 

between strangers or a party and a stranger. A.judgment Ex^ain^^nd 
in personam binds only the parties and their privies. S. 40 illustrate 

deals with judgments in personam while S. 41 deals with “Judgment 
. , . interpartes” 

judgments ««**., Mad. .918(b). 

The general rule of law is that judgments ars conclusive ^den^and° U 

only against the parties and those who claim under them by “Judgment 

and ihe said rule is founded upon the well-known maxim of JP T * m ’' ? . 

* State the rule 

the civil law 'Res inter alios actce alien nocere non debit (a laid down in 

matter transacted between one set of persons ought not t0 Evid^^A 
injure or affect another person). This rule is subject to as t0 t j, e 
certain exceptions which are the offspring of positive law. relevancy of 
and the reason for the exceptions is that the nature of the ieif^GivVan 
proceedings by which there is a fictitious, though generally illustration 
not unjust, extension of parties, renders it proper to use judg- JjWjW 
ments against those not formally present parties as all the on : Judg- 
world is supposed tq be a party to such a judgment : Conse- “jjjj* ^ 
qtftntly this section admits judgments which are technically &{&),’ i9tg(b)* 
called judgments in rem as evidence in a ft subsequent suits Wl 1 *) ; 
upon .matter mentioned in the section a f nd are treated as Distinguish '* 
conclusive, as against all persons Whatever, whether parties, between 
privies, or strangers to the case, all feet* in issue and all in remiSf* 
facts which' must have been assumed true to warrant rendi- 
tion of the judgment. It,, applies to Judgments which confer 
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udgments 
in personam* 
ani state the 
law as to 
their 

relevancy. 

G. U. ’ei, 
(suppl). 
Explain :■ — 
Judgment in 
rem. Bom. 
1917(b). 


Is, the judge- 
ment of a 
court refusing 
probate a 
judgment in 
rem ? If so 
why ? If not 
why not ? 
Bom. 1914(b). 
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or take away a legal character or declare a parson to be 
entitled le such character or to be entitled to any specific 
thing absolutely. These judgments are conclusive against 
all the world. (Banerjee's Ev. 168). 

The present section declares that a judgment, decree or 
order to operate otherwise than intit partes must be a final 
judgment of a competent court in the exercise of (1) probale 
(2) matrimonial. (3) admiralty , or (4) insolvency , jurisdiction. 
Besides these, there are no other judgments of a conclusive 
character. Such judgments will operate in tern only in 
respect of those matters, of which they are declared to be 
conclusive proof. In other matters, even a judgment given 
in the above jurisdiction by a competent court is a judgment 
in personam and is conclusive only against the parties there* 
to and those who claim under them. Thus, a decree of 
divorce is conclusive upon all persons th?t the parties have 
been divorced and that the parties are no longer husband 
and wife; but it is not conclusive, nor even prima facie 
evidence against strangers, that the cause for which the 
decree was pronounced existed. For instance, if a divorce 
between A and B were granted upon the ground of the 
adultery of B with C, it would be conclusive as to the 
divorce, but, it would not be even prima facie evidence 
against C, that he was, guilty of adultery with B, unless he 
were a party to the suit. (7 W. R. 338). 

A probate granted by a competent Court is conclusive of 
the validity and contents of such a will and of the appoint- 
ment of executor till it is revoked and no evidence can be 
admitted to impeach it, except in proceedings in the Probate 
Division for its revocation. But a decree of the Court of 
Probate and declaring the domicile of the testator is , not, as a 
judgment in rem conclusive as to domieile.u nhse tbededara* 
tion was essential to the grant. (Ceatifo- v. L. R. tt 

App.Cas. 941.) Similarly where an application for probate of a 
w tt is contested, and fy is alleged that* the * p e epe tty.dkposed 
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of by the will way not {he testators of wat not- property 
over which, he hud a power of testamentary disposal* it is 
not the <luty 0 f the Court to try an issue raising this question^ 

(19 All. 458.) 

There is a conflict of decisions as to whether a judgment 
of a Court refusing probate is a judgment in rim or hot. 

According to the Madras High Court, the judgment ot a 
probate Court, refusing probate is as much a judgment in 
rem as one which grants probate, for it fakes away from the 
executors named in the will their legal character of 
executors, and from the legatees and beneficiaries their 
legal character as such, and this result is final against all 
persons interested under the will. (19 Mad. 380 at p. 383.) 

According to the Bombay High Court a judgment refusing 
probate is not a judgment in tern, for the finding of a court 
that an attempted •proof has failed is not a judgment as is 
contemplated by Sec. 41 I. E. Act. The only kind of 
negative evidence contemplated in the section is that which 
expressly takes away from a person the legal character which 
has up to that time subsisted. The judgment in the probate 
proceedings may, however, operate as nsjudicata between 
the parties. (See 21 Bom. 563 ; 38 Bom. 309, F. BJ 
According to the Calcutta High Court, if such judgment is 
given on a decision on merits of the case, it is judgment in 
rem, otherwise not. (14C. W, N. 924*) The expression 
"legal character 1 ' in S. 41, when it has reference to a judg- 
ment of a court of probate, means the status of an adminis* 
trator or executor and that only, though.when it has reference 
to*a Matrimonial Court, it includes wi^e-hood and widow- 
hood, and the judgment of a Court of pi^bate. is conclusive 
proof that the person to whom letters or prpbate have been 
granted has been clothed - with the powers and the response 
bilities of the deceased and of nothing else. (U. B. R. 1910^ 

4th C"’ hi.) See . Author V Indian Law of Succession, 
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'Relevancy of 
judgment etc. 
relating to 
matters of a 
public nature. 


State in what 
cases if any 
and under 
what provi- 
sions of the 
I. E. Act, are 
judgments 
relevant, 
when such 
judgments are 
neither judg- 
ments in rein 
nor admissible 
under the 
rule of resjudi- 
cata. What 
is the proba- 
tive value of 
such judg- 
ments if 
admissijWe ? 
MadL f9A(bX 
Discuss the 
question 
whether a 


[Problem— The final judgment of a Cotirt in (hwbaetcise 
of its - probate jurisdiction decides (t) that the will this duly 
executed; (2) that the testator was not a tenant for life, (3) 
that A was not the testator's wife, (4) that B, the executor 
named in the will is a lunatic, and (5) that C is an executor 
by implication and as such, entitled to probate : How far 
would this decision be regarded as a judgment in rem t 
C. U. 1918 (£). The decision is a judgment in rem in respect 
of points (1) and {$) only. See above and Sec. 59 of the 
Probate and Administration Act and S. 273 of the New 
Succession Act. Vide Author’s Indian Law of Succession. 
3rd Ed. p. 208 et seq, ] 

^ 3 - Judgments, orders or decrees are relevant 
if they relate to matters of a public nature relevant 
to the enquiry , but such judgments, orders or 
decrees are not conclusive proof *of- what they 
state. (S. 42.) 

Illustration A sues B for trespass on his land. B 
alleges the extaence of a public right of way over the land, 
which A denies. The existence of a decree in favour of the 
defendant, in a suit by A against C for a trespass on the 
sam3 land in which C alleged the existence of the same 
right of way* is relevant but it is not conclusive proof that 
the right of way exists.' 

Note.— Under this section judgments relating to matters 
of a public nature are declared relevant, whether between 
the same parties or not. This section also forms an excep- 
tion to the general rule that no one shall be affected or 
prejudiced by judgn^ents to which he is not a party or privy. 
In matters of public right, however, the new party to the 
second proceeding as one of the public has beta virtually a 
party to the former proceeding' but the efcrfier judgment , 
is not conclusive. Mr. Norton says i "Thbfe is, however, 
an exception to be noticed to the general rule that judgments 
inter parties are only receivable against )&4 ptfti*s to theta 
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-and not against strangers. This occurs where the judgment ^J°^ udg ' 
is upon a subject of a public nature : such as customs, between the 
prescriptions, tolls, boundaries between parishes, counties, “ mc I*'*!* 9 ' 
or manors, rights of fishery, liability to repair roads, sea- judgment in 
walls or the like. A jungment of this nature is even rem f nd not 
admissible against strangers though it is not conclusive motels of a 
as against them. 11 public nature 

Sec. 40 admits as evidence all judgments inter partes J^issiMe in 
which would operate as resjudicata in a second suit Sec. evidence. 

4 1 admits certain judgments in rem as evidence in all sub- , 9 I *(h)- 
sequent suits where the existence of the right is in issue 
whether between the same parties or not. And this section 
( Sec. 42 ) admits all judgments not as resjudicata % but as 
evidence, although they may not be between the same 
parties, provided they relate to matters of a public nature 


relevant to the enquiry. 

*.4. Judgments, orders or decrees, other than Judgment etc. 
those mentioned in sections 41-42 are irrelvant, mentum- 
unless the existence of such judgment^ order or e d in Ss "4™ 
decree is a fact in issue, or is relevant under some 4* when 
other provision of this Act. ( S. 43. ) Diwuss ’ 

. Illustrations — ( a ) A and B separately sue C for a whether judg- 
libel which reflects upon each of them. C in each case says T 1 ®" 1 
that the matter alleged to be libellous is true and the admissible 
circumstances are such that it is probably true in each against^ third 
case, or neither. A obtains a decree against C for damages i9a^[b) v 'a7(a). 
on the ground that C failed to make out his justification. * 

The fact is irrelevant as between B and C. 

( 4 ) A prosecutes B for adultery with C, A’s wife. B Bom. 1917(b). 
denies that C is A’s wife, but (be Qgdrt convicts B of 
adultery. Afterwards C is prosecuted for bigamy m marrying 
B during A’s life-time. C says that she never was A’s wife. 

The judgment againt B is irrelevant as against CL 

lc) A prosecutes B for stealing a cow from him. Bis A rosecutes 
convicted. ‘ A afterwards sues C for the cow, which B had B tot stealing 


11 
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a diamond 
ring from 
him : B is 
convicted. 

A afterwards 
sues C, a 
Marwari for 
the ring 
which B had 
sold to the 
Marwari be- 
fore his con- 
viction. A*s 
pleader 
tenders in the 
snit the 
Magistrate’s 
judgment 
against B but 
C’s Counsel 
objects to its 
relevancy. 
How will you 
decide the 
point ? 

Give reason. 
C.U. 1914(b), 
[See ill. (c).] 


sold to him before his conviction- As between A and C- 
the judgment against B is irrelevant 

(d) A has obtained a decree for the possession of land 
against B. C, B*s son murders A in consequence. The 
existence of the judgment is relevant, as showing motive for 
a crime. 

(e) A is charged with theft and with having been pre- 
viously convicted of theft. The previous conviction is 
relevant as a fact in issue. 

(/) A is tried for the muider of B. The fact that B pro- 
secuted A for libel and that A was convicted and sentenced 
is relevant under Sec. 8 as showing the motive for the fact 
in issue. 

Note. — This section declares that all judgments, 01 
orders or decrees other than those specified in Secs. 40-41 
are themselves irrelevant 1. e., not admissible in evidence 
unless (1) their existence is a fact in issue or (2) they are 
relevant under Some othei section of this Act. In othei 
words, if »■ judgment is not relevant under any of the above 
sections (40-42), it may still be relevant (i) if the existence 
of that judgment is itself a fact in issue or (ii) if that judg- 
ment is relevant under any other section of this Act 


When are 
judgments of 
courts of 
justice rele- 
vant ? Hbw 
would jfou 
prove a judg 
ment which 


‘Relevant under some other provisions of the 
Aot. 1 — These wofds indicate that there are some othei 
provirions in this Act, under which judgments etc. not inter 
partes are relevant; for instance, under Ss. 8, 11, 13 ana 
54i Expl. (2), judgments not inter partes are relevant. Ills 
(rtf), (e) and ( f ) are instances of judgments being relevant 
was relevant ? otherwise than lender Ss. 40-42. 

[Judgments To sum up The following rules may be deduced 

are to he frdffl the provisions of Secs. 40-43 

certified^ W Judgments, orders Or decrees are relevant undei 

copies. See' S. 40, if they operate as res judicata. (3) Judgments etc. arc 
Sec. relevant under S. 41, if they are judgments in rm. ( 3 ) 

J Judgments, etc. are relevant under S. 42 if they relate 
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to matters of public nature. (4) Judgments etc. areTelevaat 
under S. 43, if the existence of such judgments etc. is a 
fact in issue or if such judgments etc. are admissible under 
any other provisions of this .Act, such as S. 8, 11 or 13. 

S- Any party to a suit or other proceeding — , 

may show that any judgment, order or decree of judgment 
which is relevant under section 40, 41 or 42 and evidence, 
which has been proved by the adverse party was 
delivered by a court not competent to deliver it or 
was obtained by fraud or collusion. (S. 44). 

Note. — This section lays down that when one of the 
parties to a suit or other proceeding, tenders or has put in of 

evidence, a judgment, order, or decree under Ss. 40-42, Court of Jus- 
it is open under this section, to the party against whom it 
is offered, to avoid its effect on any of the grounds men- judgments be 
tioned in this section vis. (1) that the court delivering such avoided ? 
judgment, order or decree had no jurisdiction, or (2) that 
the judgment etc. was obtained by fraud or collusion. In between 
England such a defence can be taken only by a stranger 

to the suit in which the judgment was given. See p. 9 ante, on this point 

Mad. 1921(a)? 


[Problem : A, as executor to the estate of X, by virtue 
of his last will and testament, has brought a suit against B 
foi recovery of damages for trespass on land belonging to 
the estate of X. B denies that A is Executor of X’s will, 
and avers that there is a public right of way over the land 
in suit, and that it does not belong to the estate of X. In 
this suit, A produces— (o) an order of the District Judge 
concerned appointing A executor of X’s last will and 
testament ; and (6) a judgment in favoyr of X in a suit 
which X brought in his life-time against C for alleged tres- 
pass on the same land, and in which C pleaded the existence 
of a public right of way over it And B produces a judgment 
dismissing a suit which D had brought against V for reco- 
very of possession of the same land, on the allegation that 
Y had wrongfully dispossessed him (D) of the land. Are 
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# these judgments, or any of them and the order appointing 
A executor of X’s will, relevant to the suit brought by A 
against B ? If so, which'of them, and why ? C. U. 1918 
(a). The order appointing A executor of X’s will is admiss- 
ible under S. 4 1 and the judgment obtained by X against 
C is admissible under S. 42. But the judgment produced 
by B is not admissible. See above. ] 

As a general IV. Opinions of third persons when relevant.— 

rule, witnesses fourth class of relevant facts are opinions formed by 

must speak to . r 

facts within third persons as to the facts in issue or relevant facts. The 

their know- opinions of any persons, other than the Judge by whom the 
ledge; their . . _ ' ' 

opinion or fact is to be decided as to the existence of facts in issue 

beliefs are not or relevant facts are, as a rule, irrelevant to the decisions 

Sections 4 5-4 1 °* cases to which they relate, for the most obvious 

are exceptions reasons. To show that such and such a person thought 

rule 1 ' 5 BCneral t ^ iat a crime had been committed or a contract made would 

either be to show nothing at all or it would invest the person 

whose opinion was- proved, with the character of a judge. 

The use of witnesses being to inform the tribunal respecting 

facts within their knowledge, their opinions, or beliefs are 

not in general receivable as evidence. In some few cases, 

the reason for which are self -evident, it is otherwise. They 

are specified in Sections 45-51*, which lay down the 

following rules : — , 

Enumerate Opinion of experts.— When the Court ha*? 

the circum* to form an opinion upon a point of foreign law, or 
stances under of science or art or as to identity, of hand-writing 
e ^nion or fi n g er “' m P ress ^ on » l * le opinions upon that poiht 

relevant, and 5 

State how * A distinction 1 mint, however, be drawn between the eases where 

such opinion m opinion may be admissible under Sect. 6-11 (independently of it* 
®ay J** correctness as such ) as ' forming a link intheehain of relevant fact* to be 

H°w is feet ** >OB * hi which ' an opinion is tendered merely as such and ■■ 

in%feience to • 8B « ht *>b* made use of by ream of the correctness of its finding upon 
such Opinion nobjcct-mntter. In the last mentioned eases, the opinions will be 
relevant when sad hided, unless It be one of those which ore p d hoitt od to be given as evidence 
- it is not other- under sections 44 - 31 . 
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of persons specially skilled in such foreign law, relevant/ 

science or art or in questions as to identity of W°( b ) - 

hand-writing or finger impression are relevant facts. 

Such persons are called experts. (S. 45). 

Illustrations— (a) The question is, whether the death of 
A was caused by poison. The opinions of experts as to the 
symptoms produced by the poison by which A is supposed 
to have died, are relevant. 

(b) The question is, whether A, at the time of doing a State briefly 
certain act was by reason of unsoundness of mind, incapable oHlle^vi- OM 
of knowing the nature of the act or that he was doing what dence Act 
was either wrong or contrary to law. The opinion of experts ^ 
upon the question whether the symptoms exhibited by A pression. 

( ommonly shew unsoundness of mind, and whether such G.U. 1 903 - 
unsoundness of mind, usually renders persons incapable of 
knowing the nature v of the acts which they do, or of knowing 
that what they do is either wrong or contrary to law, are 
relevant. 


(*) The question is, whethei a certain doeument was In what cases, 
written by A. Another document is produced which is o^hKPper? 
pioved or admitted to have been written by A. The sons relevant/ 
opinions of experts on the question whether the two docu- Pun j* I91 ^' 
inents were written by the same person or by different 
persons arp relevant. * 


Note* — Sec. 45 forms an exception to the rule as regards Are “opi- 
the exclusion of opinion evidence. This section makes mons ,f 
opinions of experts admissible on (1) point of foreign law, ^ defciei in 
(2) point of science, (3) point of art, (4) indentity of hand- the Evidence 
writing and (5) finger-impression. , they ufany 

The use of witnesses being to inform the tribunal respeo case relevant ? 


ting facts, their opinions are not in general receivable Us 
evidence. Facts should be stated, and not inferences. The opinions of 
rule, however, is not without its exceptions. Being based persons who 
on the. presumption Jthat the tribunal is as capable of forming tcfa proceed? 
a judgment on the facts as the witnesses, when circumstances ing relevant 
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Evidence Aci? re * >ul preemption, the rule naturally gives way, and the 
What is the opinions of specially skilled persons are receivable in 
‘value of such ev ^ ence * foundation on which the expert testimony 
evidence ? rests is the supposed superior knowledge or experience of 
Bo ™- i 9 I4( * 0 » the expert in relation to the subject-matter upon which he is 
— - ' '* permitted to give an opinion as evidence. 


Define 
Expert 
All. 1915. 
Explain 
Expert 
evidence, 

Bom. 1917(a). 
What is the 
reason for 
excluding 
opinion evi- 
dence 7 


The opinion of witnesses possessing peculiar skill is 
admissible, whenever the subject matter of inquiry is such 
that inexperienced persons are unlikely to prove capable 
of forming a correct judgment upon it without such assis- 
tance ; in other words, when it so far partakes of the 
character of a science or art, as to require a course of 
previous habit or study in order to obtain a competent 


Mad. i9ia(b), knowledge of its nature. On the other hand, it is equally 


State upon 
which sub- 
jects the opi- 
nions of wit- 
nesses are 
admissible in 
evidence, 

G. U. 190& 
Is opinion 
ever admis- 
sible in evi- 
dence ? If so, 
of whom, 
and with re- 
gard to what 
matters ? 


C.U. 1925(b). alg0 re i evant> 


dear that the opinion of skilled witnesses cannot be received 
when the enquiry relates to a subject which ‘does not require 
any peculiar habits or course of study m order to qualify a 
man to understand it (Taylor). 

An experF may refer to text books to refresh his memory 
or to correct or confirm his opinion. If he refer to particular 
passages therein as accurately representing his views, they 
may be received as part of his testimony though not (in 
England) as evidence ptr se. The opinion of an expert is 
open to corroboration or rebuttal and when the opinion is 
relevant, the grounds on which such opinion is bassed are 


Specially skilled persons,— The expression mean 
“any person who, fjrom his circumstances and employment 
possesses exceptional means of knowledge, his given the 
i subject pfcrticul&t consideration and is more than ordinarily 
conversant with its detail.” 

It is the duty of the judge to deride, whether the skill df 
any person in the matter onwhich evidence of his bpinhift 
offered is sufficient to entitle Kiim to be considered as ait 
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expert The Judge should decide this question before he 
would allow opinion evidence to go m. 

Proof of foreign law.— In India, a foreign law can be 
proved by— * 

(a) the production of (i) a book purporting to be printed 
>i published under the authority of the Government of such 
country and purporting to contain such law or (ii) any report 
of a ruling of the Courts of that country ( Sec. 38 ) ; 

(b) opinion of experts /. persons specially skilled in 
such foreign law ( S. 4.5 ). 

In England, however, laws of foreign countries can only 
be proved by calling professional or other official persons 
to give their opinion on the subject. 

2. Facts bearing upon opinions of experts. — How is a act 

Facts, not otherwise relevant, are relevant if they in reference to 
support or ar$ ^consistent with the opinions of 
experts, when such opinions are relevant (S. 46). ; t i 8 no t 

Illustrations .— ( a ) The question is, whether A was 
poisoned by a certain poison. The fact that other persons, QU. 1910(b). 
who were poisoned by that poison exhibited certain sympoms 
which experts affirm or deny to be symptoms of that poison 
is- relevant 

(b) The question is, whether an obstruction to a harbour is 
caused by a certain sea-wall. The fact that other harbours 
similarly situated in other respects, but where there was no 
such sea-wall, began to be obstructed at about the same time 
is relevant. 

Note.— Not only the opinions of experts, but other facts 
too Vrhich suppport or are inconsistent with the opinions of 
experts are relevant. This is but a rofind-about way of 
saying that the opinion of an expert is open to corrboration 
or rebuttal. 

t 

3. Opinion M to k|nd-writipf.^ 1 1 When 
the Court has to for man djanjon as to the person 
■by whom any document Was written or signed, the 

T » ' '* -y r .* 1 .. . '• 1 - , if 
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the various 
modes provi- 
ded in the 
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opinion of any person acquainted with the hand- 
writing of the person by whom it is supposed to be 
written or signed that it was or was not written or 
signed by that person is a relevant fact- (S. 4 7). 

(2) A person is said tp be acquainted with the 
hand-writing of another person (i) when he has 
seen that person write or (ii) when he has received 
documents purporting to be written by that person 
in answer to documents written by himself or under 
his authority and addressed to that person, or 
(iii) when, in the ordinary course of business, docu- 
ments purporting to be written by that person have 
been habitually submitted to him. (Expl.). 

Illustration : — The question is whether a given letter is 
in the handwriting of A, a merchant in London. B is a 
merchant in Calcutta, who has written ^letters addressed to 
A and received letters purporting to be written by him. 
C is B*s clerk, whose duty it was to examine and file B s 
correspondence. D is B*s broker Jto whom B habitually 
submitted tlih letters pui porting to be written by A for the 
purpose of advising with him thereon. The opinions of B, 
C and D on the question whether the lettei is in the hand- 
writing of A ate relevant, though neither B, C or D ever saw 
A write. 

Note.— Sec. 67 enacts that if a document is alleged to 
be signed or to have been written wholly or in part by any 
person, the signature or the handwriting of so much of the 
document as is alleged to be in that person’s handwriting 
must be proved to be in his handwriting. This section 
indicates one of thi methods of proving handwriting. 

Modes of proving handwriting— Handwriting may 
be proved or disproved in the following ways 
(z) By calling the writer Himself. 

(2) By calling any person who 'actually saw the 

person write the document. 

(3) By the evidence of die opinion of experts under 
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Sec, 4 5 ante, which differs from the present Wlyen the 
one in this that under its provisions the witness U»°^ 

would required to be s&tlle/f in the art of dispute what • 
distinguishing writing, while under present kj^sofevi^ 1 " 
section he must be acquainted with the dencethat 
handwriting of the person alleged to have 
written the documents. court Co 

(4) By the opinion evidence of non-experts namely, handwriting ? 

under the present section ( S. 46 ) by the Bom. 1914(h)* 
evidence of a person who has acquired a 
knowledge of the character of the handwriting 
in one of the ways specified in this section, 

[ Such knowledge may be acquired- 

fa) by having at any time seen the party w’rite or 

( 6 ) by receipt of documents purporting to be written 
by the party in answer to documents written 
by the witness or under his authority and 
addressed to that party, 01 # 

fa) by having observed, in the ordinary course of 
business, documents purporting to be written 
by the person in question ].' 

(5) by the Court comparing the document in question 

with any others proved to the satisfaction of 
the Court to be genuine. ( S. 73 ). 

4. Opinion w to existence of right or 
euM bam , — When the court has to form an opinion 
a* to the existence of any general custom or right, 
the opinions as to the existence Ajf such custom 
or right of persons who would be likely to kqow of 
Its existence if it existed, are relevant* (S. 48). 

(2) The expression “general custom or right" 
includes customs or rights common to any con- 
siderable class of persons (Expl.). 

For instance, the right of the villagers of a particular 
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village to use the water of a particular well is a general right 
within the meaning of the section.* 

Not©.— The opinipns of persons, likely to know about 
village rights to pasturage, to use ot paths, water-courses, 
or ferries, to collect fuel, to us,e tanks and bathing ghats, 
mercantile usages, and local customs would be relevant 
under this section. Upon such questions, the opinions of 
persons who would be likely to know of the existence of 
the custom or right are the best evidence. Such persons 
are, so to speak, the depositories of customary law, just as 
the text-books are the depositories of the general law. 


What facts 
.are relevant 
when any 
nght of cus- 
tom is in 


question f 

C.U. 1913(h) 
’ia(b), 

All. 1917. 


Ss. 13 , 32 ( 4 ), 82 ( 7 ) and 48 compared.— Sec. 
13 applies to all rights and customs, public , general and 
Private and refers to specific facts which may be given in 
evidence. Sec. 32 cl. ( 4 ) refers to the reception of second- 
hand opinion evidence, in cases in which (he declarant cannot 
be brought before the Court, upon the question of the exist- 
ence of any public right or custom or matter of public or 
general interest, made ante litem motam and S. 32 cl. ( 7 ) 
refers to statements contained in certain documents. The 
present section deals with opinion evidence but refers to 
the evidence of a living witness produced before the Court 
sworn and sObject to cross-examination, f The distinction 
between the present secsion and section 32 cl. (4) is this : — 
(1) Sec. 33 (4) makes statement of opinions regarding 
public rights or customs made by persons who cannot be 
called relevant. The present section refers to the evidence 
of living witness produced before the Court., 

o 

(3) Sec. 32 (4) vpeaks of any public right or custom or 


• The explanation 
efppon. Opinion evidence is not receivable to 
must bo proved by facts, such as sots off ownership.' 

+ For this section, when read with pec. 60 post, 
who holds the opinion should be called as a 


tbs operation of this 
eeh rights ; they 


Requires that the person 
the proviso to the 


Jaftqr eaettpn applying only - In the Ofso of eggsrfo. * 
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matter of publice or general interest ; but in* this section the 
Word “public” does not appear. It refers only to general, 
rights or custom, not public \ the Explanation to the section 
adopting the sense in which the term general 1 is used by, 
English text writers.* “It does not appear why the section 
does not provide for the admission of oral evidence express- 
ing opinion as to the existence of a public custom or right. 
It may perhaps be said that every public custom or righl 
is a general custom or right though the converse of this 
proposition would not hold good or that having regard to 
the reasons for which these terms are used by English 
writers the distinction between them is not of importance 
m this country ” ( W. & A ). 

(3) The present section further differs from clause (4) of* 
Sec. 32 in as much as it is not governed by the limitation 
ante litem tnotutn ( “before any controversy” ). 

Custom.— Custom should be distinguished from utage. 
Usage is a fact and custom is a law. There can be usage 
without custom but not custom without usuage. Usuage is 
inductive, based on the consent of persons ffi a locality. 
Custom is deductive, making established local usage a law. 
(•Wharton ) 

5. Opinions as to usages, tenets, etc. — 
When the court has to form an opinion as to (a) the 
usages and tenents of any body of men or family, 
(b\ the constitution and government of any religious 
or charitable foundation, or (f) the meaning of 
words or terms used in particular districts or by 
particular classes of people,— -the opinions - of 
persons having special means of knowledge there- 
on, are relevant facts iS. 49). 

* A distinction has been drawn under English * law between the 
nesning of the terms end 'gwi mV, tile former being a pp l ied to 

bat which oonef riM every member of the State, wide tip better is 
united to a lesser, though still a considerable portion of the community, 
a for example, to the persons living in a particular district or 
mfefahoiirhood. v ' * ' 1 » ' - 1 *’ »* 
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Note.—* Under this section a witness may give his opin* 
ion upon— u) Usages of any body of men : ( Such as usages 
of trade, agriculture, mercantile usage and any other usage 
common to any body of men). (?) Tenets of any body of 
men— (This will include any opinion, principle, dogma or 
doctrine, which is held or maintained as truth. (3) Usages 
a family (or kulachar, such as the custom of primogeni- 
ture for any peculiar course of descent). (4) Tenets of a 
family. (5) The constitution or government of any religious or 
charitable foundation. (6) Meaning of words or terms used 
in particular districts or by particular classes of people. 
On such questions the opinions of persons having special 
means of knowledge are the best evidence. This section 
has to be read with Ss. 51 and 60 (5). Compare this 
section with S. 98 infra. 

t . 6. Opinion on relationship.— M When the 

the rule that Court has to form an opinion as to the relationship 
opinion evi- of one person to another, the opinion, expressed by 
** nc . e “ not conduct, as to the existence of such relationship, of 
Isanykindof an y person who a« a member of the family or 
opinion evi- otherwise, has special means of knowledge on the 

riWe^o^rove SU ^J ect » a re ' evant (S. SO). 

mairiage P ?° Ve (2* But such opinion shall not be sufficient to 
Mad. 1916, prove a marriage fin proceedings under the Indian 
1921 (h). Divorce Act or in prosecutions under Secs. 494, 
49Sj 49 7 or 498 of the Indian Penal Code (Proviso). 

Illustrations (a) The question is, whether A and B 
were married. The fact that they were usually received 
and treated by th^r friends as husband and wife, is relevant 
(d) The question is, whether A was the legitimate son B. 
The fact that A«*ras always treated as such by members of 
the family, is relevant 

M Note. — This section provides ah exceptional way of 

cation must a jprovipg a relationship. It makes admissible as evidence 
witness *pmk the mere opinion, expn$*dky confuti of opmoo. as 
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State the 
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a member of the family or otherwise, has special moans of ing as to re la* 
knowledge to prove the existence of a relationship. Cf. p^^ P ? 

Sec 32, els. (5) and (6). Bom. 1911(b)* 

Opinion expressed by oonduot.— As the opinion 
in this case is to be evidenced by the conduct of the witness, 
there is an additional guarantee for its truthfulness besides 
that of special knowledge of the subject. 

Proviso.— Opinion on relationship is not sufficient f! 
prove a marriage in proceedings under the Indian Divorce 
Art or in prosecutions for bigamy, adultery or enticing awa y 
of married woman, because in such cases marriage being an 
ingredient of the offence, the fact of marriage must be strictly 
proved in the regular way. (5 Cal. 566 ; 5 All. 233 ). 

7. Grounds of opinion, when relevant. — 

Whenever the opinion of any living person is 
relevant, the grounds on which such opinion is 
based are also relevant. ( S. 51 ) 

Illustration An expert may give an account of experi- 
ments perfoimed by him for the purpose of forming his 
opinion. , 

Note — In all cases of opinion-evidence the grounds on 
which the judgment of the witness is formed may be enqu- 
ired into, because the correctness or otherwise of such 
opinion may be estimated in many instances on the grounds, 
upon which it is based, being known. The mere opinions of 
the witnesses are entitled to little or no regard, unless they 
are supported by good reasons, founded on facts. If the 
reasons are frivolous or inconclusive, the opinions of the 
witnesses are nothing. ^ 

The present section applies to the opinions of “any living ^ ^ ftjwl ^ 
person w whether those opinions be the opinions of experts compared, 
under Ss. 45-46 or of others under Ss. 47-49* This section 
to some extent repeats the principle involved in section 46. 

The present section, however, deals with the subjective • 
grounds upon which die .opinion is,. held* which can only 
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be generally proved by the testimony of the pe TSOn whose 
Opinion is offered, whereas Sec. 46 deals with the objective 
external facts provable either by that person or others which 
support or rebut the opinion of an expert. 


V. Relevancy of e video oe as to Character of 
parties ( Ss. 52-55 ) 


Relevancy of 
evidence as to 
character of 
parties. 

When is 
evidence of 
(a) of a 
witness, (4) 
of a party to 
a civil pro- 
ceeding, and 
(c) of an 
accused in a 
criminal trial 
relevant ? 

C.U. 1915 (b). 


The last class of relevant facts is the character of parties 
and this forms the subject-matter of sections 52-55. These 
'sections deal with the character of parties and not of 
witnesses . The relevancy of character of witnesses is dealt 
with in Sections 132 and 146—155 infra. 

The rules with to regard chaiacter are divisible into (1) 
those which* concern. the character of; witnesses and (?) those 
which concern the character of patties . In respect of the 
first , the rule is that the character of & witness whether a 
party or not is always material as 'affecting his credit The 
credibility of a witness is always in issue. For, as witnesses 
are the media through which the Court is to come to its 
conclusions on the matters submitted to it, it is always most 
material and important to ascertain whether such media are 
trustworthy and as a test of this, questions amongst others,, 
touching character are allowed to be put to the witness in 
the cause. 

In respect of the character of a party, two distinctions 


•* Evidence of mus t be drawn, namely, between (1) the cases where the 

o^parieshT character is in issue and (2) cases where it is not in issue , 

not admissible but is tendered in support of some other issue. Where a 

the nature^ P art y’ s general character itself is in issue, whether in a 

the proceed- Civil or criminal proceeding proof must necessarily be 

ings is to pnt drived of what that character is or is not But where 
the character 

in issue or general character is not in issue, but is tendered in, proof 
wkerc the lQr disproof of some other issue It is as a general role 
are ertahud.” exthided on grounds of policy and fai messy since it* admi- 
ssion would surprise M*d prejudice sae partier-fty raking, up 
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the whole of their careers, which they could not possibly Explain and 

r ni iwt Mta 

come into court prepared to defend, The two exceptions J 5 . 1 1914(b)* 

to this general rule are that (1) in civil proceedings evidence 

of character as affecting damages is admissible (S. $5) and 

(2) in criminal proceeding, the fact that the accused is of 

good character is relevant, but that he has a bad character 

is irrelevant, unless evidence ha6 been given that he has ‘a 

good character in which case it becomes relevant (Ss. 53-54) 

See infra. Sections 52-55 lay down the following rules . — 

/ I. In civil cases the fact that the character in civil caies- 

of any person concerned is such as to render character to 
probable or improbable any conduct imputed to Snputed >n UCt 
him is irrelevant except in so far as such character irrelevant, 
appears from facts otherwise relevant. (S. 52 . 

Note. — Generally sneaking, evidence as to the character How f ar is 
of parties in ccffisldered to be irrelevant and inadmissible “character’*' 
on grounds of public policy and fairness, since its admisson 
would surprise and prejudice the parties by raking up the evidence in 

* hole of their careers, which they could not possibly come W civil suits, 

_ , ’ J , _ r _ * ( 6 ) criminal 

1 n Court prepared to defend. “The business of the Court cafies ? 

is to try the case and not the man, and a very bad man Bo™- * 9 * 9 (b> 
may have a very righteous cause” (Wigmore). Accordingly, 
in civil cases evidence of good or bad character is generally J^rdatiqg to 
inadmissible as being too remote and 4 at the best affording the relevancy 
but slight assistance to the determination of the issue. Such character^n^ 
evidence is foreign to the points in issue and only calculated dvil and 
to create prejudice. If a man is sued for breaking his 
promise, as for wrongful detainer of another man's goods, All 1915. 
as for selling an article inferior to th? sample, evidence 
can not be given to show that it was likely, from his disposi- yant and ad- 
don and reputation that he should do that • which is alleged miesible in 
against him, It is obvious that enquiries into the ordinary 
transactions of life would he indefinitely prolonged if in C.U. 1919(b);- 
fetidtag * man had or had not done seme thing, 

the Court would be at liberty to enquire whether 1 he was character of a 
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person admit- the sort of man to do it. We do not know enough about 
evidence ?' each other ’ s motives and dispositions and we cannot analyse 
CU. 1933(a). them with sufficient delicacy or minuteness, to allow us 
character safely to draw inferences from them'as to the way in which 
defined in I. people will behave on any particular occasion. In civil 
Mad^i9i9(b) enc l uires » accordingly, all evidence of this nature is rejec- 
ted, though, a Judge may of course, draw his inference* 
from the relevant facts proved as to the character of the 
parties concerned and such inferences may materially affect 
the probablity of any conduct imputed to them.”* 

Character.— For the meaning of the term “character” 
as used in this section and sections 53 and 54 see Explana * 
lion to S. 35. 

onk9 ‘Except in so far as such character other- 

Action? * wise relavant.”— This section excludes evidence of 
Are the fol- character from being given only for the purpqsp of “render- 
relevant*:— mg probable or improbable any conduct imputed to the 


(a) When the party” But, when the facts which are relevant otherwise 
question was ^ an f or the purpose of showing character are prove? and 
brewer sold those facts, in addition to their primary inference raise 
good beeMo others concerning the character of the parties^*© the suit, 
that^A sold such. facts become relevant not only to prove the fiwjts for 
good beer to w hj c h they were directly tendered,*”’ but also for the purpose 
other aDd of showin 8 the cbai^cter of the parties cof^ned. In 
publicans ; suc h a case, the Court may form its conclusion as to the 
(3) w !* en ^ character of the parties from their conduct as exhibited by. 
whether one the relevant facts proved in the C|pe. 


(3) when the 
question was 
whether on® 

asanwtff 01 • In criminal enquiries, however, the cue is different. Therfls fcptijfed 
another on a hne between crime and innocence and when the question is whether a 
particular conwnitted an oience oA-not, hie character becomes a material eonridferatifet. 
occassion, the Somet | m— it is almost conclusive. In forming • judgment of criminal JMr W tbn, 
fact ^Jiat he ^ wdwce that the party had previously borne, a good character is often 
acted on Othe* |^y { m portant In doubtful cases, ^ p psciallj^oa d character Isgenftallyt 
occasions? entitiad to great consideration. Where the evidence is wholly circumstantial 

fJL'JI&vO,! w^thc t««mony for tb.««»ed U htorty thtw^ght 

I ought to «* rt. **ht vp? 

Clr.E*». 
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A. In criminal proceedings the fact that the la criminal 
person accused is of a good character is relevant. previcm * 

(S. S3.) character 

relevant. 

Not©.— Evidence of fond character is admissible as it 
is of the utmost importance in explaining the conduct of an 
accused person and judging of his innocence or guilt. “Good 
( haracter is an important fact with every man ; and never 
more so than when he is put on trial charged with an offence 
which is rendered improbable in the last degree by a uni- is churaUer 
form course of life wholly inconsistent with any such crime. good or bad 
There are cases when it become a man’s sole defence and 
yet may prove sufficient to outweigh evidence of the most criminal 
.positive character. The most clear and convincing cases 
are sometimes rebutted by it, and a life of unblemished 26 (a). 

integrity becomes a complete shield of protection against Discuss th * 

, . „ , L r . . . . , , , , . , relevancy of 

the skilful vget^of suspicion and falsehood which cons- proo f Q f 

piratcnrs have been able to weave. Good character may character in 

mot $tfly raise a doubt of guilt which would not otherwise ■'ases. 

exist, but it may bring a conviction of innocencp. In every C.U. 1928 (a). 

rrimiiri8*tn$J it is a fact which the defendant is at liberty to 

put in evidence, and being in, the jury have a right to give 

it suck a weight as they,. think it entitled to.” (Will's 

Cir. Ev. ) * 

The principle upon which good character may be pioved 
is that it, 'affords if' presumption against the commission of 
crime. This presumption arises from the improbability, as 
a rule as proved bf common observation and experi- 


ence,, that a naan who has uniformly pursued an honest and 
•uprfgkt course of conduct will depart from> it and do an act 
so inconsistent with it. Such a person may be overcome by 
tetbptation and fall into crime, and cases of # that crime often 
©c&r ; but they a re &:epti*f$fc. ( Wtgmore ). 

* (iWn criminal proceeding the fact that the Preview bod 
3C$uoggjP pej|pn tytid a bad character U irrelevant character nut 
\vk evidence has been given that he has a good retetant » 

. 


12 
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except in 
reply. 

“In criminal 
proceeding... 
...irrelevant.** 
(S. 54) 
Comment. 
Bom. 1914(b). 
Under what 
circumstances 
may evidence 
of bad 
character of 
an accused 
person be 
given in 
criminal 
proceedings ? 
Punj. 1917. 


character, in \irhich case it becomes relevant.. 

(S. 54 ). 

(2) . This section does not apply to cases in> 
which the bad character of. any person is itself a 
fact in issue. ( Expl. 1 ). 

(3) . A previous conviction is relevant as evidi- 

ence of bad character. ( Expl. 2). 

Note. — Evidence of good chaiacter is allowed to be 
given, on grounds of humanity, for the purpose of raising a 
presumption of innocence and as tending to explain conduct ; 
but evidence of bad character is in general excluded as 
being too remote and as tending to prejudice the accused, 
whose guilt must be established by proof of the facts with 
which he is charged, and not by presumptions to be raised 
from the character which he bears. The exceptions are : — 
(1) Where the bad character is itself a fad in issue, as dist- 
inguished from cases where evidence of character is tendered 
in suppoi t of some othei issue. Being a fact in issue it must 
necessarily be proved. (2) Where the accused has by giving 
evidence of good character in his own aid challenged enquiry 
on the point, in which case the prosecution may in rebuttal, 
offer evidence of his bad character 


When is bad Evidence of bad character.— The general rule is 
character of that it is not competent to give evidence of the bad character 
iSevantln a or disposition of an accused person with a view of raising an 
criminal case? unfavourable presumption against him, because the sound* 
In^h^/cir^' P°^ c y Iaw i* €C l u i res that even the worst criminal shall 
cum«tances receive a fair and unprejudiced trial. Evidence of bad chftr- 
-dmregard acter j s excluded bn the ground that, “a man’s general bad 
matter is character is a weak reason for believing that he was conq- 


, reputation 
evidence 
admissible ? 
State briefly 
the reasons 
for the * 
admission of 


erned in any ^particular criminal transaction for it is a 
circumstance common to him and hundreds and thousands 
of other" people . * But sbch evidence is admissible :-*-Frrsr t 
where 4few very^ nature of the proceeding* is fettcft as-td put in. 
issue the charactered ihe accused. [Thus in proceedings* 
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under Sec r io7, Criminal Procedure Code, evidence of bad 
character is relevant under S. $ ante. In an action for 
seduction the character of the female for chastity is directly 
in issue and may be impeached either by general evidence 
of misconduct or proof of particular acts of it. So a charge 
of rape or of assault with intent to commit rape, hrings the 
question of the chastity of the female so far in issue that it 
is competent to the accused to give general evidence of her 
pievious bad character in this respect ]. Secondly — If evid- 
ence is given to the effect that the accused has a good 
< haracter, the prosecution may tender evidence of his bad 
character to rebut that evidence. 

Evidenoe of previous conviction— When evidence 
of good charactei is given by an accused person, the tact 
that he has been previously convicted of an offence is adm- 
issible as evidence of bad character under this section. 

A previous conviction may also be relevant (i) under Sec. 
( as showing motive ) ; ; (ii) undei Sec. 14, Explanation 
2 (when the existence of any state of mind or body 01 
bodily feelling, is in issue or relevant \ and (ter) under Sec. 
13 r vide ill. (e) ] of this Act and also (tv) under Sec. 73 
of the Indian Penal Code. 


such evidence 
in coses in 
which it is 
admissible 
and its rejec- 
tion in others. 
Mad. 1918(b). 
When does 
the evidence 
of character 
of parties 
become rele- 
vant in judi- 
cial proceed, 
ings ? 

Mad. I9ai(a). 
When is evi. 
dence as to 
character of 
parties and 
witnesses 
relevant in 
civil and 
criminal 
cases ? Bom. 
1918 (b). 


Value of character eivdence.— Evidence of character 
may explain conduct, but cannot altei fycts nor prove facts. 
The evidence of good character is no guaiantee that the 
accused could not have done the alleged criminal act. That 
piece of evidence can go to the jury as an important item 
tor consideration only when some reasonable doubt exists as 
to the guilt of the accused. It has been heljftiy the Bombay 
High Court that no importance can be attached to the evid- 
ence of good character of the accused if the case against 
him is clear. (8 Bom. 227),' 

Sir James FiU-James Stephen m his Inteodnciion to the 
Evident* 4ft observes : ‘‘Evidence of character is, generally 
speaking, only a .make-weight, attyopgfc *tere,are two dames 
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df cases in which it is highly important r — (i) Where conduct 
is equivocal or even presumably criminal. In this case 
evidence of character may explain conduct and rebut the 
presumptions which it might raise in the absence of such 
evidence. A man is found in possession of stolen goods. 
He says he found them and took charge of them to give 
them to the owner. If he is a man of very high character 
this may be believed. (2) When a charge rests on the 
direct testimony of a single witness, and on the bare denial 
of it by the person charged. A man is accused of an inde- 
cent assult on a woman with whom he was accidentally left 
alone. He denies it. Here a high character for morality 
on part of the accused person would be of importance.” In 
his Generat View of the Criminal Law of England ( pp. 
531-31 2 ) he makes the following observations : — “Though 
general evidence of bad character is not admitted against 
the prisoner, general evidence of goocf character is always 
admitted in his favor. This would, not doubt, be an incons- 
istency justifiable or at least intelligible on the ground of 
humanity oTf English law, if such evidence were not often of 
great importance as tending to explain conduct A loses 
his watch : B is found in possession of it next day, and says 
he found it, and was keeping it for the owner. If A and H 
are strangers, and if B can call no one to speak to his chai- 
acter, this is a very poor excuse, but if B is a friend of A’s 
and of the same position in life, and if he calls many respet - 
table people, who have known him from childhood, and say 
he is a perfectly honest man, the story becomes highly 
probable. If tjie same thing happened to a thoroughly 
respectable, welPestablished inhabitant of the town, say, for 
instance to the Rector of the Parish, being a man of first- 
rate character* and large fortune, no one would think twice 
of it. Those illustrations give the true theory of evidence 
Of Character. Judges frequently tell testifies that evidence 
of character cannot be of use where the case ta clearly 
prdved 'except in mitigation ( or postibfy ^aggravation ) of 
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punishment ; but that if they have any doubt, evidence of 
character is highly important Thai always seems to me to 
be equivalent ro saying, “If you think the prisoner guilty, 
say so ; and if you think you. ought to acquit him independ- 
ently of the evidence of character, acquit him rather the 
more readily because of it,” Evidence of character, would 
thus be superfluous in every case. The true distinction is, 
that evidence of character may explain conduct , but cannot 
alter facts? 

4. (U In civil cases the fact that the character Character as 
of any person is such as to affect the amount of 
damayes which he ought to receive, is relevant. ma * es ‘ 

( S. 55- ) 


[ But good character being presumed cannot be proved 
m aggravation of damages, but bad character is admissible 
in mitigation of danflages. ] 

Note.— In suits in which damages are claimed the 
.iinount of damage is a fact in issue. Therefore if the char- 
acter. of the plaintiff is such as to affect the* amount of 
damages which he ought to receive such character becomes’ 
relevant for the purpose of the determination of that fact in 
issue. Thus, for instance, in an action for defamation 
evidence of the plaintiffs general bad reputation may be 
given. Similarly in an action for breach of promise of 
marriage the defendant may prove in mitigation of damages 
that the plaintiff is a person either of bad character or of 


come and brutal manners. E spfanatjoa 

«(2> In sections 52—55 the word» "character" 
includes both reputation and' disposition, but, the term 
except as provided in S. 54, evidence may be 'character* la 
given only of reputation .and g&utraf St. 1- R- A* 

disposition, apd not of particular acta by wlilcb that given . 
reputation or disposition were shewn. , (£xpl). in Stylish 

No*«.— Atcording to English her “character" singly g fag. 1919(b) 
meant n p mtat im as distinguished from i9*t (a). 
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lion. 1 Reputation ' means* what is ‘thought of a person 
by others and is constituted by public opinion ; it is 
the general credit which a man has obtained in that opinion. 
'Disposition' comprehends the springs and motives of actions, 
is permanent and settled, and respects the whole frame 
and texture of the mind. Both reputation and dispositions 
lie in the general habit of the man rather than m particular 
acts and manifestations. 

Evidence as to Character — 


Of witnesses : 

(Ss. 132 & 146-155) 

(Relevant) 

.1 

In issue 

(Relevant) 

I • 

In civil cases : 

Not relevant ($. 52) 

except in suits for 

damages as affecting | 

the amount of dama- Good character 
ges (S. 55). (Relevant) 

(S« ,53.) 


Of parties 
j (Ss.52-55) 

Not in issue 

I 

“ | 

In criminal 
cases • 

\ 


Bad character - 
Not relevant 

except in reply. 
(S. 54 *) 


PART II— Prdof. 

, 1 

The Indian Evidence Act, as has been said before, 
consists of thre^ parts and the law of evidence as embodied 
in it> contains previsions upon the following subjects 

I: The eeUvanty of facts or die question as to what sort 
df facts may proved fn ' order*© establish the existence 
df the right, dtrty or liability defined by substantive law:' 

It. T\itpr&ofoi relevant facts /. a* the' question hs to 
wtfat sort of ptidofis 1 6 tie gfyen i df ^faetir ^hfch may be 
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111. The production of proof of relevant facts i. by 
whom and in what manner the proof of a fact must be 
given. 

Part I of the Act deals .with the relevancy of facts or 
with answer to the question l( what facts may be proved 91 
while the present part proceeds to enact rules as to the 
manner in which a fact, yhen relevant, must be proved. 

General Scheme of Part II.— Part II consists of 
four Chapters (II I-VI), containing 45 sections (Ss. 55*100). 
Chapter III deals with facts which need not be proved. 
Chapter IV deals with oral evidence. Chapter V deals 
with documentary evidence. Chapter VI deals with the 
question of the exclusion of oral by documentary evidence 
and the exceptions thereto. 

The rules with regard to proof as dealt with in this part 
of the Act may *b£ briefly stated as follow? Some act 
need not be proved at all, because it may be one of so much 
notoriety that the Court will take judicial notice of it or it 
may be admitted by the parties. In either of these cases no 
•evidence of its existence need be given. Chapter 1 1 1 disposes 
-of the subject Besides the two kinds of facts mentioned 
above, all other facts must be proved by legal evidence 
which is either oral or documentary. Every fact except (gene- 
rally speaking ) the contents of a document, may be proved 
by oral evidence. Oral evidence must in all cases be direct, 
that is to say, it must consist of an assertion by the person 
who gives it that he dijeetly perceived the fact to the exis- 
tence of which he testifies. (Chapter IV^ Documentary 
evidence is either primary pr secondary, primary evidence 
is the document itself produced in Court for inspection,, 
Secondary evidence varies according fc tht nature of 
document In the case of private documents p copy of 
the document, of amoral account of its concepts, is eeqoqr 
dary erideee* iln. ike case 1 qfrsopi* pc^lic ,4o<^nei}fc» 
examined or certified copies .must m may jfee produced in 
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the absence of the documents themselves. (Chapter V) 
Whenever any public or private transactions has been 
reduced to a documentary form the document in which it 
is reduced becomes exclusive evidence of that transaction 
and its contents cannot, except in certain cases expressly 
defined, be varied by oral evidence, though secondary 
evidence may be given of the contents of the document. 
(Chapter VI.) 

CHAPTER III. — Facts which need 
not be proved (Ss. 56*58.) 

All facts in issue and relevant facts must, as a general 
rule, be proved by evidence, that is, by the ^statement of wit- 
nesses, admissions or confessions of parties and production 
of documents. See notes under S. 3 ante To this general 
rule, there are two exceptions which are dealt with by this 
chapter. 

Fact* jodi- 1 * ^ Facts judicially noticeable need not 
dialiy notice- be proved. — No fact of which the court will take 
•hie need not a judicial notice need be proved. (S 56.) 
be proved. 

What do yon Not©.— Certain Tacts are so notorious in themselves, or 

by^Judidal are slate< * in $o authentic a manner in well-known and 
notice. accessible publications that they require no proof. The 

BoLu^oiyW Court * ** lX does not ft** 03 ’ can inform itself upon them 
1919 (b>L ’ without formal^ taking evidence. These facts are* said to 
be judicially noticed. “Judicial notice” thus means notice 
or recognition ofihcts taken by a Judge without proof by 
atiy evidence. Mo evidence of any fact of which the Court 
Will take judicial notice need»by given by the party ’ alleging 
it* existence ; but the Jud ge, on being called upon to take* 
fmficUd notice thereof ,mayif he is enacqtiafcited with sod* 
fbctb refet to any .person hr 1 to any doctnnent or book. ©6 
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reference for his staisfactien in relation thereto or may refuse What beta 
to take judicial notice thereof unless and until the party 
railing upon him to take such notice produces any such the parties 
document or book of reference r. g., a Judge will refer in to ^^. 
case of need to an almanac, or to a printed copy of the Pnnj.'igij, 
statutes or write to the Foreign officer to know whether a 


State has been recognised. 

(b) Of what facta the Court takes Judicial 
notice t — The Court shall take, judicial notice of 
the following facts : — 

, l) All laws or rules having the force of law in 
any part of British India. • 

(2) All public Acts passed by Parliament, and 

all loca! and personal A c * s directed by 
Parliament to be judicially noticed. 

(3) Articles'of war for His Majesty’s Army or 

Navy. 

(4) The course of proceeding of Parliament and 

of the Councils for the purposes of 
making Laws and Regulations establish- 
ed under the Indian Councils Act or 
shy other law for the time being relating 
thereto. 


What is 
judicial notice 
and of what 
facts is sod) 
notice taken I 
Is it necessary 
to prove when 
the present 
war com- 
menced and 
who are the 
belligerents ? 
Give your 
masons. 

C.U. 1916(a). 
Classify the 
frets of 
which judicial 
notice is 
taken without 
formal prooC 
Bom. 1913(a)- 


(5) The accession and the sign manual of the 
Sovereign for the time being of the 
United Kingdom of Great Britain and 
Ireland. 


(6) 'AH seals of which ' English courts take 
judicial notice, the sealsjdf all the court-* 
of British India and of all the Courts 
out of British India- established by the 
authority of the Governbr General or 
any local Government in Council, the 
seals of Courts Admiralty and , Marine 
* -jurisdiction and of the Notaries Public, 
sad-all scab which any person i* awtbo* 
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rised to use by apy Acf of Parliament, 
or other Act or Regulation having the 
force of law in British India. 

(7) The accession of office/names, titles, func- 
tions and signatures of the persons 
filling, for the time being, any public 
office in any part of, British India, if the 
fact of their appointment to such office 
is noticed in the Gazette of any Local 
Government. 

<8) The existence, title and national flag of 
# every State or Sovereign recognised by 
the British Crown. 

<9) The divisions of time, the geographical 
divisions of the world, and public festi- 
vals, fasts and holidays, notified in the 
official Gazette. 

(10) The territories under the dominion of 

.the British Crown. 

(11) The commencement, continuance and 

termination Of hostilities between the 
British Crown and any other State or 
.body of persons. 

(ta) The names of the members and officers 
of the court and of their- deputies and 
subordinate officers and assistants, and 
also of all officers acting in execution 
of its process and of all advocates, 
attorneys, proctors, vakils, pleaders and 
otherpersons authorised by law to appear 
,pr apt befpre, it* 

* ' . 03) The nlle of the road on land or at sea*. 

What is '• i — m<-: jjij — 

"** nt '■*> Kir (ferns fed oM gto lti*sethr«!y ri feuld 

t MftUtft. «fet itemAMli rhfetd' hsSpjMt-^ ft. w ®f •*»«* 

CO. 1916(a). **» Thssssrs^sfedferSfeflrsvsstls B 
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{c\ In all the«e ca*es jand also on matters of * 
public history, literature, science, or art, the Court 
mav resort for its aid to appropriate books Or 
documents of reference. 

^(d) It the Court is called upon by any person 
to take judicial notice of any fact, it may refuse tp 
do so unless and until such person produces any 
such book or document as it may consider neces* 
sary to enable it to do so. (S. 57) 

Note- This section enumerates the several facts of 
which the Courts shall take judicial notice. But the list 
is not exhaustive and the section does not prohibit the Court 
from taking judicial notice of other facts not mentioned 
therein. 

With regard to the facts enumerated in Sec. 57, if their 
existence cornea irgo question, the parties who assert fheir . 
existence, or the contrary, need not in the first instance, 
produce any evidence, in support of their assertions. They 
need only ask the Judge to say whether the facts exist or 
not, and if the Judge’s own knowledge will not help him 
then he must look the matter up ; further the Judge can, if 
he thinks proper, call upon the parties to assist him. But 
in making this investigation the Judge is emancipated entirely 
from all the rules of evidence laid , dowp for the, investiaga- 
-tion of facts in general. He . may resort , to any source qsf 
information which he finds handy and which he thinks will 
help him, . Thus he may consult any book pr obtain informa- 
tion from a, bystander. (Markby). , ,, 

9 2. ( 1 ) Facto admitted need ajtf be. pr vfajfar 
No fact need be proved in any proceeding which 
the •partie* thereto or their agents agree to admit 
at the hearing or which before the hearing,, they 
agree to admit by any writing under their hands, 
or which by any rule of pleading in force at 13 the 
time they are deemed to 'have admitted by their 
pleadings. ( S. $8 ). 


m 
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(2) The Court may, however, in its discretion,, 
require the tacts admitted to be proved otherwise 

than by such admission.* (Proviso'. 

( 

Note.— Facts admitted need hot be proved and obviously 
so, for a Court, in general, has to try the questions on which 
the parties are at issue, not those on which they are aggreed. 
Admissions which have been deliberately made for the 
purposes of the suit, whether in the pleading or by agree- 
ment will act as an estoppel to the admission of any evidence 
contradicting them. (5 Bom. 143). 

Facts may be admitted (1) by agreement (a) at the 
hearing or (b) before the hearing or (2) by the pleadings. An 
agreement made before the hearing to admit of facts must 
be in writing and must be made with reference to the parti* 
cular litigation. In the Civil Procedure Code (Act V of 1908) 
provision has been made for admission on facts by the 
parties or their pleaders before the hearing. (O. XII Rr. 1-9). 

As to admissions at the hearing they may be made either 
at the time of the settlement of issues ( O. XIV. C. P* C. ) 
or at any time after commencement and. before the conclu- 
sion of the hearing. 

Proviso 1 . — The proviso gives full discretion to the (Jfrurt 
to require the facts admitted to be proved otherwise than 
by such admission. When the court is satisfied that an 
admission has been obtained by fraud, or that there is other 
good and sufficient cause, it will be in its discretion under 
the proviso to mc. 58, to require ' the fact to be proved, 
otherwise than bf^uch admission. • ( 28 Mad 183 at p. 265). 


* Thu Motion bobk wHb the s^joot off Madm mad* /or tf*<p*rpoh* 
dkpw rifig totekprmfia Hu tHmU whtoh- meet be > dtotfeguisM 

f— ■ m ri iWi nti a tv ■HtnlaNifHM ftf ttma w hich BWi mshthli mm 1 iTyMifn ca it tba 

trithanjer am. 17*31. 
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CHAPTER IV. Oral Evidence* (8e. 34-60) 

Rule* as to oral evidence— t. All facts except 
the contents of documents, may be proved by oral 
evidence. (S. 5y). 

2. Oral evidence must in all cases whatever, How aw 
be direct ; that is to say — admisrion* 

<a) if it refers to a fact which could be seen, it iLlTi9s6(*). 
must be the evidence of a witness, who says he 1 See n ios 

.. 9 J mnU 1 

saw it ; ■ 1 

(b) if it refers to a fact which could be heard, i* 
must be the evidence of a witness, who says he 
heard it ; 

c) if it refers to a fact which could be perceived 
by any other sense or in any other manner, it must 
be the evidence of a witness who says he perceived 
it by that sense *or in that manner - 9 

\d i if it refers to an opinion or to the grounds 
on which that opinion is held, it must be the evi- 
dence of the person who holds that 'opinion on 
these grounds. 

Exaption — The opinions of expeits expressed State how 
in any treatise commonly offered for sale and the ex^rtsmay 
grounds on which such opinions are held, may be beascertaineiL 
proved by the production of sach treatise, if the *9**(^V 
author is (?) dead or (?? cannot be found or (?Y?) is 
incapable of giving evidence or »iz>) cannot be 
called as a witness without an amount to delay or 
expense which the Court regards as unreasonable.* 

• 3. If oral evidence refers to Jf£e existence or 
condition of any material thing other than a docu- 
ment, the Court may, if it thinks fit, require the 
prodiietieHof-siich'-matefial 4hkvg for- its inspec- 
tion.' (S. 60). i 

* * This proviso should be read with £s. 45 arid *45 mh. 'The Eqgibb 

Jaw doaa not admit such evidence. *' * f 
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' ' Or*!' evidence. -Oral- evidence, as defined in secT 5 
smpra, means “all statements which the Court permits or 
requires to be made before' it, by witnesses in* relation to 
matters of fact under enquiry.” Oral evidence is always 
admissible except when contents of documents have to be 
' proved. It is an eitaor to suppose that oral evidence not 
supported by documentary evidence \s of no importance 
whatever for the determination of the true merits of the case. 
Of course, before acting upon such testimony its credibility 
should be tested both intrinsically and extrinsically. The 
distinction between primary and secondary evidence is not 
recognised in the Act so far as oral testimony is concerned ; 
such distinction being observed in the case of documents- 
only. Where a fact may be proved by oral evidence, it is 
not necessry that the statement of the witness should be oral, 
i>., by the words of mouth. Any method $f communicating 
thought which the circumstances of the case or the physical 
condition of the witness demand may m the discretion of 
the Court, be employed. Thus a deaf-mute may testify 
by writing or by gestures. 

JSxoept the contents of documents.— The contents 
of documents may not generally be proved by oral evidence,, 
because it is^a cardinal rule of evidence that where written 
documents exist, they shall be produced as being the best 
evidence of their own contents. But contents of documents 
may be proved by oral evidence under certain circumstances 
that is to say, when such evidence of their contents is adm- 
issible as secondary evidence. Vide S. 65. 

o Oral evidfep.ce must be direct— Sec. 60 declares 

uimneni - v . 

Bom. 1914(b). that oral evidence must in all eases be m net* and not 
What is hearsay ;* that is, 4 it must consist of a declaration by the 

meant by __ - . , L ^ f j - t: r r ~i n j -rr n 

laying that „ ^ wor j "direct" u here used as a p p osed tp mediate, derivative 
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witness that he perceived by his own sens6s>th* faict to* which * 

he testifies. What evidence is said to be direct U explained direct ? 
and illustrated in Sec. 6a This section asserts 'that whatever ^^ tate a 
may be the relation of et fact to be proved to the fact in isstie dons uTthis ‘ 
it must, if proved by oral evidence, be proved by direct evi wle, 
dence. Referring to this section the Select Committee in their t?* 

Report said “This provision taken in connection with the no evidence" 
piovisions of relevancy contained in Chapter II, will, we ^£™ e atld 
hope, set the whole doctrine of hearsay in a perfectly plain exceptions 
light, for their joint effect is this : ist — The sayings and jj rB ^ 
doings of third persons are, as a rule, irrelevant, so that no. what iifcear' 1 
proof of them can be admitted; 2nd— In some excepted say evidence? 
rases they aie relevant ; jrd — Every act done or word Explafn^and 
spoken which is relevant on any ground, must ( if proved by discuss the 

oral evidence ) be proved by some one who saw it with his ra !j ; *‘ 9 . ra * t . 

' „ evidence m all 

own eyes or heard it with his own ears. cases what- 

Opinions of experts.— The rule that "oral evidence dlrect^wSit- 


in all cases must be direct” is subject to a proviso which exceptions to 
piovides that if the fact to be proved is opinion of an expert * 
who cannot be called and if such opinion has been expressed Give reasons 
in any published treatise, it may be proved by the treatise. a ^^!" stra ‘ 
Hearsay evidence. — See p. 36 supra . Hearsay support of 

l evidence, strictly speaking means the evidence of a wi tries s 
who simply testifies to what he has heard from others ( who Expiah? fully * 
ai e not sworn as witnesses) and not what he knows or has the rule that 
perceived himself. In the case of hearsay, the witness is musUrTaH^ 
simply a conduit pipe , communicating what he has heard cases be 
tiom others. [ The term ‘hearsay” is, however, now used to ^£ l ’ an Is 
denote Vie whole class of derivative, m^&ta or indirect ception to 
testimony, whether oral or documentary.] for instance, if 
1 offence is committed by A, and JB, has seen it being done tPf1wr 
H himself must, under S. 6a come and state* die fact of his concrete * 
haying seen it, on oath ; and in such a case if C comes and 

, M ‘ 1 1 ; : — - — : — J What are the 

* Th# prMw appHw only In the m or of 1 brail other aaoofe, leasohs for 

die peraon who faoMstho opinion mat bowM as a wltira; - / excluding 
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‘hearsay as 
evidence. ' 

C. U* I9Q4, 

» 1901 1 
All. 1919 : 
Bom. 1919(a): 
Had. 1917(a). 
What is 
’“hearsay 
evidence 9 * ? 
On what prin- 
ciple is it 
generally 

excluded ? 

C. U. ao (b). 
The principle 
of English 
law is that 
the best evi- 
dence avail- 
able must be 
tendered, and 
that best 
evidence only. 
State giving 
instances how 
this principle 
is carried out 
in the Indian 
Evidence Act. 
Bom. 1917(a). 
Under what 
circumstances 
will a witness 
in a civil suit 
be allowed to 
testify to what 
he heard 
another 
.person say ? 
Illustrate your 
answer by 
examples. * 
C. U. I9G& 

Give reasons 
for the follow- 
ing rule and, 
-state any ex- 
ception to it 
•jthat you 


states that he heard that B saw it, C J s testimony would be 
excluded on the ground of its being hearsay.* The general 
rule with regard to hearsay evidence is, that it is not 
admissible and within the scope of this rule are included 
all* statements, oral or written, the probative force of which 
depends, either* wholly or in part v on the credit of an 
unexamined person, nowithstanding that statements may 
possess an independent evidentiary value derived from 
the circumstances under which they were made and alho 
where no better evidence of the facts stated is to be obtain- 
ed.” (Law Times). 

Reasons for excluding hearsay evidence.— As a 

general rule, hearsay evidence is not admissible in as much 
as the original narrator, not being called as a witness is 
neither subjected to oath nor cross-examination and as such 
his statement cannot be relied on as legally true. Hearsay 
evidence is rejected (a) because it is not given upon oath* ; 
1.6) because it cannot be tested by cross-examination ; (c) 
because it supposes some better testimony, which might 
be adduced in the particular case f (d) because of its tendency 
to protract legal investigation to an embarrassing and 
dangerous length ; (e) because of its intrinsic weakness . 
(/) because^of its incompetency to satisfy the mind as to 
the existence of the fact, and (#) because of the fraud which 
might be practised with impunity under its cover.” (Taylor). 

Exceptions to the rule against hearsay.— As 

* Cf. Best on Ev^denc e : The foundation of the rule lie much deeper 
than this : Instead rartanding as a maxim that the law requires all'lvidgnce to 
be given on oath#* should say the law requires all evidence to be given under 
personal responsibility, 1. e, every witness must give hie testimony, under such 
circumstances as qepose him to all the penalties of falsehood, which may be 
inflicted by any of the sanctions on truth. The tn»f principle therefore 
appears te be this,— that aU second-hand cyldenqt, whether of .the contents of 
a document or of the language of a third parson, which is not connected by 
ntpontlM* testimony of the party against wfeep it is ofered, is to hr 
rejected.’ 
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said above' 1 hearsay” is excluded from legal evidence s but 
the circumstances under which a statement is made by a 
person (not before the Court) sometimes mitigate the danger, 
if not afford a guarantee Tfor the truth of the statement ; such 
exceptional cases are to be found m Secs. 17-38 of this 
\ct. When falling within those exceptions, hearsay is 
admissible. # 

Productions of material objects.— By way of 
securing that the Court shall, in every instance, have before 
it the best possible means of forming an opinion, it is 
piovided that when the evidence refers to the existence 01 
condition of any material object, the court may require 
it to be produced for inspection. Such inspection is 
frequently indispensable in order to the proper understan- 
ding of the oral evidence, and enables the court to draw 
important inferences as to the truthfulness of the witnesses. 
(C. &. S.). 

Admissions. — Admissions made by a person made be 
proved by any witness who heard them without calling 
the party by whom they are made. They are in the nature 
of original evidence and not hearsay. They aie, therefore, 
legal evidence, though the person is alive and has not 
been cited (5 Mad. 239 ; Taylor S. 793.) 

• 

CHAPTER V. Documentary Evidence. 
(Ss. 61-90). 

documentary evidence means all docuafents produced 
for the inspection of the court and the defmitbn given of a 
‘ 'document” (in Sec. 3) is very wide, covering many things 
which would not be considered ‘document* fn the popular 
acceptation of the word* Aside from real evidence of which 
the court or jury are the original percipient witnesses and 
evidence of matters of which judicial cognisance is taken, alt 
evidence comes to the tribunal wither as the statement 


103 

know : — 
"Hearsay 
evidence fc 
not admis- 
sible.” 

Bom. 1918(a). 
What is the 
basis and 
what are the 
limitations of 
of the excep- 
tion that 
hearsay is 
evidence in 
matters of 
public or 
general 
interest. 

All. 19m. 
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How may the 
contents of a 
document be 
proved ? 

C U. 1909. 
19*6 (b). 

“As a general 
rule, docu- 
ments are 
provable by 
the produc 
tion of the 
originals 
alone.” 
Explain and 
illustrate the 
principle 
which under- 
lies this rule. 
C.U. 1914(h). 
Give example 
of the prin- 
ciple that “no 
evidence shall 
be received 
which shows 
on its face 
that it only 
derives its 
force from 
some other 
evidence 
which is with* 
held.** 

G U. 190& 
“In determin- 
ing the aainis- 
sibility of 
evidence the * 
production of, 
the best evi- 
dence should 


of a witness or (d) as the statement of a document. As the 
last chapter dealt with the mode of proof in the case 
of the statements of witnesses, so the present chapter deals 
with the mode of proof of statements which are contained 
in documents. 

1. Proof of contents of documents. — The 

contents of documents may be proved either by 
primary or by secondary evidence. (S. 61). 

Note. — Sec. 61 lays down that the contents of the docu- 
ments may be proi cd either by primary 01 by secondary 
evidence and the rule means that there is no other method 
allowed by law foi proving the contents of documents. 
( 7 All. 738- ) 

Sec. 64 lays down the general rule that documents must 
be proved hyprimary evidence* and ( that no secondary 
eudenie of their contents can be given except m the cases 
mentioned 111 S. 65. This rule is based on the “best evid- 
ence” pnne ’pie or that the best evidence that the case admits 
of must always be produced. [ This rule does not demand 
that the greatest amount of evidence which can possibly be 
given of any fact should be offered , it is designed to pro- 
hibit the introduction of such evidence as from the nature of 
the case allows room for supposing that better evidence is 
in the possession of the party and to prevent fraud. For, 

* The rule that “documents mnsf be proved by primary evidence" mean- 
that theur contents must be proved by primary evidence. Where the content* 
of any documeU- ara in question, either as a fact directly in issue or a* » 
subaltern principal fact, the document is the proper evidence of its own 
contents. But where a document of any description is not a fact in issue and 
is merely inked as evidence to prove some fact independent proof aliunde 
is receivable! ( 6 est) Thus, although a receipt has been given for the 
peyipept of money, proof of the fact of payment may he made by any person 
who witnessed it Where the contents of e marriage register are in issue, 

verbal evidence of these contents is not receiveable but the fact of the 
" marridge may be proved by the Indep en dent evidence of a person who w* 
pe*se*tfttfc |9 Afl. 30 et p. 316.), < 
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when better evidence than that which is offered is withheld 
it is only fair to presume that the party has same sinister 
motive for not producing it which would be frustrated* if it 
were offered. It is a cardinal rule of evidence, pft one of 
technicality, but of substances, which it is dangerous to 
depart from, that where written documents exist they shall 
he produced as being, the best evidence of their own 
contents. ] 

In Vincent v. Cole (3 C. & P., 481 ) Lord Tenterdeo said, 
‘‘I have always acted most strictly on the rule, that what is 
in writing shall only be proved by the writing itself. My 
experience has taught me the extreme danger of relying 
on the recollections of witnesses, however honest, as to the 
1 ontents of written instruments ; they may be so easily 
mistaken, that I think the purposes of justice require the 
strict enforcement of the rule. * Where the contents of any 
dt ument are m question either as a fact in issue 01 as a 
.subaltern principal fact, the document is the pioper evidence 
of its own contents, and all derivative proof is rejected until 
its absence is accounted for. (gAll. 356). 

a 

„ Sir James Stephen in his Introduction to the Evidence 
Act observes : “One single principle runs through all the 
piopositions relating to documentary evidence. It is that 
the very object for which writing is used is to perpetuate 
the memory of what is written down, and so to furnish 
pnmanent proof of it. In order that full effect maybe 
tfiven to this, two things are necesary, namely that the^ 
document itself should, whenever it is rafcsible, be put 
before the Judge for his inspection, and tnat if it purports 
to be final settlement of a previous negotiation, as in the 
< .t*e of a written contract, it shall be treated as final and 
s hall not be varied by word of mouth* ff the first of these 
rules were not observed the benefit of writing would be 
lo« t There is no use in writing a thing down unless the 
writing is read* If the second rule were not observed people 


beqpacted.” 
Discuss the 
above pro* 
position. 

C U. 190a . 
Define “pro** 
cd.” What 
does the word 
signify ^when 

applied to a 
document ? 

By what 
inodes are 
modem pri- 
vate docu- 
ments proved? 
Mad. 1917. 
Distinguish 
between pri- 
mary and 
secondary 
evidence. 

Bom. i9*o(a). 
“The best 
evidence 
that the case 
admits of 
must always 
be produced. 1 ’ 
Explain and 
discuss with 
special refer- 
ence to the 
provisions of 
the Indian 
Evidence Act. 
C.U. 1933(b), 
38 (a). 
(SeeS*. 64 

“What is in 
writing shall 
only he 
proved by the 
writing ittett* 
Are there any 
exceptions to 
this rule f 
G.U. 1 918(b). 
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would never know when a question was settled as they 
would be able to play fast and loose with their writings 11 . 


What is 
primary 
evidence ? 

G U. 1901, 
1905. 1910(a), 
1913(b), 16(a); 
Bom. 1909(a) 
& (b). 1912(b), 
1918 (b) ; 

Mad. 1917(b), 
1918 (b). 


y 2. Primary Evidence. - Primary evidence 
means the document itself produced for the inspec- 
tion of the Court. (S. 62). 

(2) Where a document is executed in several 
parts, each part is primary evidence of the docu- 
ment. (Expl. 1.) 

Note. — When an instrument is executed by all the 
parties in duplicate, or triplicate and each party keeps one, 
each instrument is treated as original and each is primai y 
evidence of all others. “Sometimes each party to a transac- 


tion wishes for the sake of convenience to have a complete 
document in his possession. To effect this, the document 


Explain : — 
primary 
evidence. 
Punj. 1917. 


is written out as may times over as there are parties, and 
each document is executed signed 01 sealed as the case 

may be, by all the parties. Any one of them may be 
produced as primary evidence of the contents of the docu- 
ment.” (Ratanlal). 


Comment. (3) Where a document is executed in counter- 

Bom. 1915(4)* parts, each counterpart being executed by one or 
some of the parties only, each counterpart is pri- 
mary evidence as against the parties executing it ■ 
(Expl. I 


Documents 
executed in 
several parts. 


Documents . 
executed >n 
counterpart* 


Note.— When there are two parties to the transetion 
and each of the parties signs a distinct document and deli- 
vers it one to the other respectively, the documents are 
termed ‘‘countetmarts.” A common instance of a document 
executed in counterparts is that of pattah and kabutiyat. * 
Where a document is executed in counterparts each 
counterparts befog executed by one or some of the parties 
only, each counterpart is ptimary evidence as against the 
parties executing it and secondary evidence as against the 
other parties ( Vide of* 4, Sec. 63 ). Thus if the transaction 
is a contract between A and B the. dpctsnfcfet is< copied out 
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twice, and A alone signs one document! whilst B alone signs 
the other. A then hands to B the document signed by 
himself and B hands to A the document signed by himself. 
Here the document signed' by A is primary evidence as 
against A and secondary evidence as against B, while the 
document signed by B is primary evidence as against B 
and secondary evidence As against A. 

(4). Where a number of documents are all 
made by one uniform process, as in the case of 
printing, lithography or photography, each is 
primary evidence of the contents of the rest : but, 
where they are all copies of a common original 
they are not primary evidence of the contents of 
the original. (Expl. 2). 


Illustration — A person is shewn to have been in posses- 
sion of a number of’placards, all printed at one time from 
one original. Any one of the placards is primary evidence 
of the contents of any other, but no one of them is primary 
evidence of the contents of the original. 

Note. — Vide Sec. 63, cl. 2. It is indeed a matter of 
< ommon knowledge that copies made by mechanical or 
similar process, are themselves uniform, but a copy itself 
affords no guarantee of its being uniform with the original. 


<*. Secondary evidence— Secondary evidence 
means and includes — 

(l) certified copies given under the provisions 
of Sec. 76 infra j 

*(2) copies made from the origina^y mechanical 
process which in themselves insure the 
accuracy of the copy, and '2a) copies 
compared with such, copies*; 

(3) copies made from or compared with, the 

original ; 

(4) counterparts of documents as against die 

parties whodid net execute them ; • 


Define secon- 
dary evidence^ 
Give two 
examples. 

C.U. 1901* 
’ 0 $, o 8 , ’on 
'10(a), ’lift) 
'14(a), 'id(a)i 
All/l7. '19 J 
Bom, *09 (a) 

& <b>. -tt(b) ( 
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What it ' 
secondary 
evidence ? 
C.U. '*] (a), 
•26 (b). 

Mad. 1919. 
When is a 
party entitled 
to give 
secondary 
evidence of 
a document 
without 
calling upon 
the party in 
possession of 
the same to 
produce it t 
Mad. *19. 
State the cir- 
cumstances 
under which a 
party is entitl- 
ed to give 
secondary 
evidence of 
the contents 
of a document 
in the posses* 
sion of his 
adversary and 
for the pro- 
duction of 
which notice 
has been 
given. 


'5) oral accounts of-the contents of a document 
given by *ome person who has himself 
^een it. (S. 63) , ; 

Illustrations i* — (a) A photograph of an original is second- 
ary evidence of its contents, though the two have not been 
compared, if it is proved that the thing photographed was 
the original ( 4 ) A copy compared with a copy of a lettei 
made by a copying machine is secondary evidence of the 
contents of the letter, if it is shewn that the copy made by 
the copying-machine was made from the original, (c) A 
copy transcribed from a copy, but afterwards compared with 
the original, is secondary evidence ; but the copy not so 
compared is not secondary evidence of the original, although 
the copy from which it was transcribed was compared with 
the original, (d) Neither an oral account of a copy compared 
with the original, nor an oral account of a photograph or 
machine-copy of the original, is secondary evidence of the 
original. 

Note. — This section describes what constitues ‘‘second- 
ary evidence 11 while sec. 62 defines the meaning of “primary 
evidence.” Primary evidence is evidence which the law 
requires to be given .first. Secondary evidence is evidence 
which may be given ,in the absence of the better evidence 
which the law requires to be given first, when a ptopei 
explanatien is given of the absence of that better evidence 


Bom. *16 (a). The distinction between ‘primary* and ‘secondary* 
of a'copy evidence applies to documents only. 

evidence*? Form* of s^oondary evidenoe.— This section iriakes 

Mad. ’19 mention of five kinds of secondary evidence, which may 

I V ***\W' properly be brought under two general headings I. Copies 

(b) ^ (c) j. . (Cl*. 1-4) H. Oral testimony (cl. 5). 

How can a ' Secondary evidence under the Act means and includes 
plaintiff prove 
the contents - 
of a letter 

J Which he * ■■ nhn to the first part of 4. 191 while ft (Wmhntothilitte 

pwtof oL f2). m. (e> refws to el. (9» amt UK (J) to oL <$).' 
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\i) certified copies ; (2} copies made from the original by wrote and 
mechanical processes ; (3) copies made from or compared d^endontMf 
with the original ; (4) counter-parts of document, as against he can do so 
the parties who did not execute them ; and (5) oral account of 
the contents of a document by some one who has himself a u g UC j, 

seen it. ways. 

^ C.U. 

Clause 1 — The expression “certified copies” is defined What kind of 

in Sec. 76 and further provision for them is to be found in 
Secs. 77, 78, 79 and 86. The correctness of certified copies admissible in 
is presumed in S. 75 and under S. 77, the contents of public rcsp^tof a^ 
documents may be proved by certified copies without produc- deed in the 
mg the originals. possession of 

^ the adverse 

Clause 2 . — This clause read with ills, (d) and (l) shows party f 

that a copy of a copy /. e. w a copy transcribed from and Jvhat kindtf 
compared with a copy is inadmissible, unless the copy with secondary 

which it was compared was made by some mechanical evidence is 
, . . . .. . , , r „ admissible in 

process, which itself insures the accuracy of such copy. [But re5pec t 0 f an 

under S. 57 (5) of the Indian Registration Act (XV of 1908) unregistered 
a copy of a copy is admissible to prove the contents of the 
original.] A copy not prepared in the manner described in sion of a third 
this clause is only admissible where it has been compared ^ 

with the original ; and in the absence of evidence to that wfot do you 
effect, a copy made from a copy, although the latter has undentaml by 
been $0 compared is not admissible (Cunningham, 149). evidence f Is 


Clause 3 .— Under this clause, copies made from the 
original or copies compared with original, are admissible as c copy, but 
secondary evidence. A copy of a copy when compared with 
the original would be receiveable as segoat^i/y evidence of with the 
the original ; but the copy not so compared is not secondary °rtltae|fS- 
evidence of the original although the copy from which it was evidence? 
transcribed was compared with the paginal t Wit HI to ]* 

Thus a copy of a certified copy of a document which has 
not been compared with the original cannot be admitted 1 * 
evidence, such a copy being neither primary nor secondary 
evidence of die contents of the original (7 All 73fy f « 
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What is 
meant by the 
expression 
“secondary 
evidence” 
and when may 
the contents 
of a document 
be proved by 
secondary 
evidence ? 
Punj\ 1915. 


Clause 4 .— The com mon case of counterparts is Pattah 
and RabuliyaU This clause read with the latter part of 
Explanation 1 to S. 62 shows that where a document is 
executed in counterparts, each counterpart being executed 
by one or some of the parties only each counterpart is 
primary evidence as against the parties executing it and 
secondary evidence as against the oiher parties. A let lands 
to B, who sub-let to C, a raiyat. C sued for possession of a 
party after an alleged dispossession, making A, a party 
defendant to the suit. At the hearing, C, in order to prove 
that the lands in dispute were part of those let to him by B, 
tendered in evidence the Kabuliyat given by him to B. Held 
that C should have produced the pattah given him by B, and 
r the grant from A to B, or sufficiently account foi then 
t absence ; and that as he did not do either, the Kabuliyat 
(which was merely secondary evidence' of C’s pattah) was 
inadmissible even though it was produced from the posses- 
sion of the landlord, A. (I C. L. R. 547). 

Clause 5 . — Secondaiy evidence includes, according to 
this clause, oral accounts of the contents of a document 
given by some person who has himself seen the original 
document. It is a condition necessary that the person giving 
such evidence must have seen the original himself. It wiir 
not be sufficient that he heard it being read. Moreover it 
must have been the original, not a copy. Thus, a written 
statement of the contents of a copy of a document, the 
original of which the person making the statement has not 
seen, cannot bw accepted as an equivalent of that wjneh. 
this clause render# admissible, namely, an oral account of the 
contents of a documont given by some person who has- 
himself seen it •(? Bom. 139). 

4- Proof 6f document* b y primary 

denee-*-pocu merits must be ptbvefl by primary 
evidence except ill the cases hereinafter mentioned 



DOCUMENTARY EVIDENCE. 


20 r 


<^8. Cases in wfcich mmmdmry ntUnnte M f When and 
be given of tlie centein t t of docnn>4liftg« aM ^ . 

(i> becondary evidence may be given of the exis* may secondary 
tence, condition or contents of a document in the evidence be 
following cases : — C u"^! 

(a) where the original is shown or appears to be ,'05, *09, 
in the possession or power of the person against 
whom the document is sought to be proved, or of Bom. >^( a ) 
any person out of reach of, or not subject to the ft (bj, ’ 12(b), 
process of, the court, or of any person legally S}m* 27 ^ 
bound to produce it, and when after the notice to * * 
produce it, such person does not produce it : 


( 6 ) when the existence, condition or contents 
of the original have been proved to be admitted in 
writing by the person against whom it is proved to 
be admitted pr by his representative in interest : 

(c) when the original has been destroyed or lost 
or where the party offering evidence of its contents 
cannot, for any other reason not arising from his 
own default or neglect, produce it in reasonable 
time : 

(d) when the original is of such a nature as not 
to be easily moveable : 

\e) when the original is a public document 

(/) when the original is a document of which 
a certified copy is permitted by this Act or by any 
other law in force in British India to be given in 
evidence : 


What is 
secondary evi- 
dence of a 
document 
admissible ? 
C.U. *06 5 
Bom. ’17 (a). 
State briefly 
the exception? 
to the rule ex- 
cluding deri- 
vative or 
secondhand 
evidence 
and the 
reasons in 
each case for 
receiving the 
same as 
evidence. 

Mad. 19 IS. 

I _ .1 ■_ 


(g) when the originals consist of numerous non as to 

accounts or other documents whiclf cannot cpnve- ““n u rr- 

niently be examined in Court, and the fact to .be evidence.” 
proved is the general result of the whole collection. Comment. 

(2) In cases (a), (c) and id) any secondary evi- m»4 'so fb). 
dence of the contents of the document is ad mis- State the 
sible. In case (b) the written admission is admis- 
sible. In case W or (./), a (eftifted Spy o f the £££,*» 
document, but no other kind of secondary evidence 



302 


INDIAN LAW OF EVIDENCE. 


the original r 
being a record 
of a Court 
of Justice is 
lost in transit 
from the first 
Court to the 
Court of 

M 

State the rule 
as to what 
kind of 
evidence is 
admissible in 
-what cases. 

CU.’I 4 (a), 
Mad. *i8 (a). 
When a party 
proposing to 
-give secon- 
dary evidence 
•of the con- 
tents of a 
•document 
need not 
comply with 
the provisions 
of S. 66 of 
the Evidence 
Act which 
acquires 
previous 
notice to be 
given to the 
party in 
whose posses- 
sion the docu- 
ment is be- 
lieved to be ? 
Punj. 1917. 
What are the 
oases in which 
secondary evi- 
dence may be 
giveh of tne 
-existence, 


is admissible • In case (g) evidence may be given 
a<* to the general result of the documents by any 
person who has examined them, and who is skilled 
it. the examination of such documents. (S. 65). 

Note.— Section 64 lays down the general rule that docu- 
ments must be proved by primary evidence except in certain 
exceptional cases and this section mentions the exceptional 
cases in which secondary evidence is admissible. This sec- 
tion is applicable to both civil and criminal cases. Secondaiy 
evidence may be given of the contents of a document in the 
following cases, vig — (a) When the document is in the 
possession or power of the opposite party or of any person 
out of the reach of, or not subjected to the process of, the 
Court or of any person legally bound to produce it, but who 
fails to produce it when required. ( 0 ) When the contents aie 
admitted by the opposite party in writing, '(r) When the 
original is lost or destroyed, (d) When the original is not 
easily moveable, (e) When the original is a public docu- 
ment (/) When the document is one of which a certified 
copy can be used. (g) When the original consists of numer- 
ous accounts or other documents the general result of which 
is the fact to be proved. Some of these cases rest upon 
considerations which are obvious. This is the case with 
clauses (c) and (d). Ttie clauses (*) and {f) are based on 
considerations of convenience. In the case of clause (g) it 
is not properly speaking secondary evidence which is 
admitted in substitution for the originals, but the general 
result as stated by*a person who has examined them. The 
written admission inVcl. (i) affords a reliable ground of truth. 
With regard to cl. (0) as in the case of els. (t) and (d) the 
production of primary evidence is out of the party's power. 
(Wi & A.) 


* TUs applet only tot *fie ease In whieh the public doeiiMit it still In ene 
tenee on the pubtfa record ' #fcerea Swe fella uadetdwrte UJ hr <«) end 
•be under deuce t/) f any eeeoncbry ert&tnmmf bereedved (5 Gel. MS). , 
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Secondary evidence of the contents of a document cannot condition or < 
be admitted without the non-production of the original being * 

first accounted for in such a manner as to bring it within one Bom. *17 (a), * 
or other of the cases provided for in sec. 65 of the Act (14 * 9 ai M- 
Cal. 486). There are cases in which secondary evidence is When a 
admissible even though the original is in existence and ness not corn- 
producible as in the case of clauses (t), ( / ) and [g). pmduce ado- 

entrant refuses 

[Problem. — A sues B for a sum alleged to be due upon a to produce it, 
settlement of account. Instead of producing and proving jyj*M>ndey 
the account current between himself and B, A produces ^ contente , 
evidence to prove the admission of the debt. What risks if admissibly? 
any, docs A run ? C. U. 1928 (b) See Notes under S. 22 an £ W€r be * 
ante ]. different if the 

witness was 

Clause (b).— This clause must be read with S. 22 ante, bound to pro- 

Under it, the written admission may always be proved. The do ‘ 

oral admission can only be proved under the circumstances Answer with 

mentioned in clauses (a), (*) and (ct). reference both 

to the English 

Clause (c). — If the party himself neglects or makes and Indian 
default in taking necessary steps to cause the production of ^ 

the original or if he fraudulently causes the destruction, ««As a general 
then he is not entitled to give secondary evidence. To jjj* ^ocu- 
justify a Court for admitting a copy, there must be sufficient p r0Vca ble by 
proof of diligent search for the original. Where the loss thy prodyc- 
or destruction of the original is not satisfactorily proved, ^^1* 

secondary evidence is inadmissible. (14 Cal. 486 P. C.) alone.” 

Explain and 

Clause (d).— Examples of this clause are jr-notice illustrate the 
painted on a wall, inscriptions on wall| a and tomb-stones, 

'“marks on boundary trees” etc, etc. tMs rule. 

Clauses Ce) St (f).— As the documents, mentioned in Qi^exam^ 
these clauses are little liable to corruption, alteration or pies of the 
misrepresentation and as the production of the same does- , 

meat in different places at the same time is fpghly incoft- shaflbe 
' venient and likely to cause their destruction from frequent 
use, the law deems it better to allow their contents to be 
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on it* fuse • 
that it only 
' derives its 
"force from • 
some other 
evidence 
which is 
withheld. 

C. U. im- 


proved by secondary evidence. Secs. 76-78 and 86 may be 
read along with clause (/). 

Clause (g).— The object of this clause is to save public 
tunes. If the point to be ascertained is the balance in a 
long series of accounts in a merchant’s book, great incon- 
venience would arise, and much public time will be wasted, 
if a witness was compellable to go* through the whole of 
the books and to make his examination and calculations 


Is there any before the Court ; therefore a witness who has inspected 
degree i n the the accounts will be allowed to speak to the general result 
value 1 *)! 11 ^ °* examination by actual facts and figures. 

eridenc?? There is no degree of secondary evidence —The 
State the rule general rule is that there are no degrees in secondary 


as to what evidence and that a party is at liberty to adduce any des- 
dary evidence cr *P t * on °f secondary evidence he may choose. The reason 
is admissible assigned is the inconvenience of requiring evidence to be 
gj*— strictly marshalled according to its weight ; and of compell- 
Mad. 1918(a)! ing a party, before tendering inferior evidence, to account 

What is for t h e a 5 sence G f a |j which is of superior value but the 

secondary evi- . . . 

dence of a very existence of which he may have no means of ascet> 


StatPthe* * lining. Where a party is entitled to give secondary 
cumst&nces evidence of 3 document under the provisions of this Act, he 
under which can give any kind of secondary evidence he chooses. Thus 
dence^m^lSe" * or * nstance » ^ an °n|?> nal document be lost or be in the 
given of th? hand of the adversary who does not produce it after notice, 
documait ^ scc °ndary evidence of it may be by a certified copy or 

C.U. i9*5(b). by any other copy mentioned in S. 63 or by the oral evidence 
f the witness \vho saw and read the original. Eaclvof 

marriage the these kinds of secondary evidence would be equally ad- 
deibndant , missible with (he others. It js not necessary to exhaust the 
pmneea° AW®ri° r sources* of the secondary evidence before the 
letter which inferior is let in v in the same way as it is necessary to 
ieroiMt '» ^*h aust ^ primary evidence before any secondary evidence 
June, 1917. ,cain be received. It is only where the law, as in clauses (A, 
M, (/) and (g), of S. 65, has prescribed a particular des- 
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cription of secondary evidence as the only mode of proof 
that a restriction is placed upon the kind of secondary 
evidence which a party chooses to adduce. 

6. (i) Rules a i to notice to produce. — Secon- 
dary evidence of the contents of the document 
referred to in S. 65 Cl. la) shall not be given unless 
the party proposing to give such secondary evi- 
dence has previously given to the party in whose 
possession or power the document is or to his attor- 
ney or pleader such notice to produce as is pres- 
cribed by law and if no notice is prescribed by law, 
then such notice a* the court considers reasonable 
under the circumstances of the case. 

Note. — The sole object of a notice to produce is to 
enable the adversary to have the document in Court, to 
produce it if he likes and if he does not, to enable his. 
opponent to give* secondary evidence thereof so as to exclude 
the argument that the latter has not taken all reasonable 
means to prove the original. 

(2) Where no notice required. - But no 

notice shall be required in the following cases : — 

(1) When the document to be proved is 

itself a notice. 

(2) When from the nature, of the case, the 

adverse party must know that he will 
be required to produce it 

(3) When it appears or is proved that the 

adverse party has obtained possession 
of the original by fraud tor force. 

(4 When the adverse party or his agent has 
the original in Court. 

(5) When the adverse party or his agent has 
admitted the loss of the document. 

\ 1 

6) When the person in possession of the I 
document is out bt reach of or dot 


At the trial, 
the put does 
not produce 
the original, 
but wishes to * 
read an • 
alleged copy 
which she 
produces. 

What facts 
must she 
prove before 
this can be 
read in evi- 
donee? The 
defendant 
alleges that 
the so called 
copy wholly 
misrepresent* 
the effect of 
what he 
wrote. What 
evidence can 
he give in 
support of 
this conten- 
tion t 

Bom, *i8 (a). 
When is a 
party entitled 
to give secon- 
dary evidence 
of a document 
without call- 
ing on the 
party in 
possession of 
the same to 
produce it ? 

Aik ’i* 

State the 
cases in which 
notice to 
produce need* 
not be given 
to render 
secondary evi- 
dence onto* 
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subject to the process of the Court. 

( 7 ) In any other case, in which the Court 
thinks fit to dispense with notice, 
( S. 66 V 

wcia.uu™.’ 7- Proof of execution of documents — (i) 
oTa'doeament Proof of signature and handwriting of docif- 

in the posses* ments not attested. — If a document is alleged to 
advenLr^for ** signed or to have been written wholly or in part 
the'produc- by any person, the signature or the handwriting 
tion of which of so much of the document as is alleged to be in 
no notice has t h at p erS on’s handwriting must be proved to be in 
his handwriting. • S. 67). 

Bon. 1916(a)’ 

1918 (b). Note. — Where it is alleged that a document is signed or 

How would written by any person, the signature or hand-writing of so 
foUowdn^:— much of that document must be proved to be the signature 
(a)a sale-deed, an d hand-writing of that person. This, section does not 
deedlfor 1 ** 86 ren der it necessary that direct evidence of the hand-writing 
5000 rupees, of the person who is alleged to have executed the deed must 
criprion on a £ lven by some person who saw the signature affixed, 
tombstone, It merely states with reference to deeds, what is the* 

(d) the thumb- universal rule in all cases, that the person who makes art 

impression on „ . _ , , 

a document, allegation must prove it. It lays down no new rule what- 

(e) that Trini- ever as to the kind of proof which must be given. The 

“SiT naturc °* P r0 °f depend to a large extent on the nature 
Empire, of the document. If it is a mere memorandum, such as the 
Algeria is a entr y m a diary mentioned in S. 32 ( 6 ) it must be proved 
part of French that the diary was leally that Of the person whose statements 
Empire, (g) it is said to contain. If it is a letter, it must be shown who 
account book wr< *e it or at any rate, who signed it. If it be an agreement, 
regularly kept it must be shown wno exerted it. (Mark by). Further, the 
of business^ section merely requires proof of signatured and hand-writings 
when thd » of the person alleged to have signed or written the docu- 
eJuriealJ^* produced. It does not require the writer of a docu- 

deadj fh) a raent to .he examined as a witness nor does k require the 
dying declare- subscribing witness td be produced, (sr W* R. 429). 

/’ 


20 $ 


contents of a 
document . 
admissible ? 
Bom* 1917(b). 
a When is the 
secondary 
evidence of 
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As to the method of proving the signature and writing, tion formerly 
vide Ss. 45 s 47 And 73 . As to the presumption in the case 

of ancient documents see sec. 90. the presence » 

. of the 

2. Proof of execution of documents requir- (]) a 

ing attestation— (a) If a document is required by tiSTrecorfed 
law to be attested, it shall not be used as evidence by a Doctor 

until one attesting, witness at least has been called in the absence 

for the purpose of proving its execution, if there 
be an attesting witness alive and subject to the (j) dying de- 
proce s of the Court and capable of giving evi- deration re- 
dence. Provided that it shall not be necessary to b L* 
call an attesting witness in proof of the execution the?bsenc/ of 
of any document not being a will, which has been the accused, 
registered in accordance with the provisions of the AlU 1916. 
Indian Registration Act 1908, unless its execution virions of the” 
by the person by whom it purports to have been I. E. Act, 

executed is specifically denied. (S. 68). governing 

r proof of exe- 

Note — Sec. 90 post provides, for the optional pre- documents 
sumption of due execution and attestation of a document that are 
30 years old and consequently modifies the requirements 
of this section. See s. 90. * attested. 

C.U. 191 3(a)* 

{#) If no such attesting witness can be found or 
if the document purports to have been executed in How will you 
the United Kingdom, it must be proved (r*)’ that inert- 
the attestation of one attesting witness at least is in men^rem^ 
his hand-writing and (it) that the signature of the by law to be 
person executing the document is in the hand- attested ? 
writing of that person. (S. 69). 

* Note.— If no attesting witness caji be found, that is, if an 

he is dead, or is living out of tfegy jurisdiction of the court witness? How 
or cannot be found after a diligent searcji, or .if the docu- is a 
ment purports to have been executed in Great Britain and [wto be 
Ireland, two things must be proved (1) the signature attested 
of one' attesting witness'; and (if) the signature Of. tile u the1miM W 
executant. document to 
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be proved if ( tf ) if the attesting witness denies or does not 
* !)i nm i?ii tng recollect the execution of the document, its execu- 
dead or denies tion may be proved by other evidence. (S. 71). 

attestation. 

All. 1920. Note. — Where one of the attesting witnesses to a mort- 

nSin by an** fc> a g e 'h° n d was dead at the time of the suit and the other, 

attesting wit- who was examined stated that he attached his signature to 

ness? How t ^ e document without knowing what it was and without 

can you prove ® 

the execution witnessing its execution, then, the plaintiff is entitled, under 

of a will or a this section to prove its execution and attestation by other 
■mortgage- 

bond / evidence. So far as this section is concerned, execution 

C.U, 1915(b)' includes attestation, (i Pat. 154) Similarly, when the attest- 
ing witnesses to a mortgage-deed state that they signed the 
blank paper and not the completed deed, the mortgagee is 
entitled to prove execution by evidence other than that of 
the attesting witnesses, under this section. ( 48 I. C. 624 ). 
When the only living attesting witness it *as won over by 
the opposite party and in cross-examination denied the 
clear evidence he give in examination-in-chief about execu- 
tion and attestation • held that the court may act -upon the 
sworn evidence given by the witness in examination-in«chief. 
( 1921 M. W N. 747 ) 

(d) The* admission of a party to an attested 
document of its execution by himself shall be 
sufficient proof of its execution as against him, 
though it be a document required by law to be 
attested. (S. 70). 

Note.— This faction serves as a proviso to S. 68 because 
when the party by ^hom the document was executed admits 
in court the fact of its execution, then there is no necessity 
to call an attesting witness to prove its execution. The 
admission here spoken of relates only to the execution. 
It must be distinguished from die admission ; in S. 22 ante 
and from that mentioned in S* and 65 (I) ante which relate 
to the contents etc. of a document 
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The word “admission* inthis section refers f only to an 
.admission of a party in the course of proceedings hi 'which 
the attested document is produced, made, for example, in 
the pleadings or by the Jiarty in his examination. ( 38 All. 1 > 
It has no relation to any evidential admission made before 
and sought to be proved by, witnesses in a suit ( 27 Cal. 190) 
[ But see 4 Pat. L. J. 51 1 where it has been held that the 
admission may be made antecedent to the institution of 
legal proceedings. See also 1 C. W. N. 222 notes and 77 
1. C. 362 ]. The certificate of admission of execution 
endorsed by the Registering officer cannot be used as an 
admission of execution within the meaning of this section. 
(/did) An admission by a representative of a party to an 
attested document of its execution by the party is not an 
admission by the party himself within the meaning of this 
section ( 38 C. L-J.^114 '. The admission of execution of an 
attested document by the executant is sufficient proof 
of its execution only against the person making such admis- 
sion ; as against other parties in the suit, who do not admit 
such execution, the document must be proved according to 
Ss 68-70 of the Evidence Act. ( 44 Cal. 345 ; 22 C. W. N. 
444 ; 2 Pat. 317. Contra : 7 C. N. N. 384 ). Admission in this 
section means admission of a party to a document which is 
on the face of it a duly attested document. The execution of 
a document means something more than mere signing by the 
party and includes delivery and signing in the presence of 
witnesses where witnesses are necessary. Thus where the 
admission of signature is coupled with an express denial 
that the document was signed in the presence of the attest- 
ing witness it is not an admission of due execution within 
the meaning of this section and the attesting witness must 
be called to prove the document The word used in S* 70 is 
“execution" and not “signature” which is nsed ip S. 69 ( 36 
L. J. 373 ^ L. J. U 4 i %l C. W. N, U 4 » ) An admission 
to be .effectual under this section ipust be.ifri >1* 

14 


A sues B on 
a registered 
mortgage- 
bond, which 
on the face of 
it, is duly 
signed by B 
and attested 
by two wit- 
nesses! B ad- 
mits sig- 
nature, but 
denies execu- 
tion in the 
presence of 
attesting wit- 
nesses. The 
attesting wit- 
nesses toeing 
dead, n^ne 
of themes 
galled. Can 
A rely on B’s 
admission as 
sufficient ? 
C.U. 1928(b). 
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other words, the admission must amount to an acknowledg- 
ment of the formal validity of the instrument. (IbietU There 
is no reason for holding that where a party admits execution 
within S. 70, he must necessarily be taken to admit that 
the document has been attested as required by law. ( 47 
Bom. 137 ) Where, however, the admission of execution is 
unqualified 1. e. an admission pure (i and simple, capable of 
being construed as an admission of due execution in the 
presence of the attesting witnesses, it dispenses with proof 

under S. 70. ( 27 C. W. N. 144). 

In Jogendra v Nitai ( 7 C. W. N. 384 ) it has been held 

that the only effect of S. 70 is to make the admission of the 
executant sufficient proof of execution and that the section 
is not sufficient to dispense with the necessity of proof of 
attestation to make a mortgage valid under S. 59 T. P. 
Act. But the correctness of this decision has been 
doubted in 44 All. 127. See also WoodfofFs Evidence Act, 
536 ( 8th Ed ). But see 30 C. W. N. 364 P. C . ; 45 C. L. J. 
577 and ioj I. C. 386 : S. 70 cannot and does not, by ad- 
mission of execution, render valid document which is invalid 
in law. Thus where the execution of a mortgage-bond is 
admitted, but it is not duly attested, it is invalid. Before the 
admission of execution under S. 70 can be relied upon, 
it must be proved to be a document duly attested \ The 
authority of Jogendra v. Nitai (supra) has befh restored and 
the contrary lulings have been superseded by the P. C 
decision in 30 C. W. N. 364 (supra,) ( Sarkar, 4 70. ) 

The provision of this section is at variance with the 
English rule, according to which the attesting witness mu$t be 
called, even although the deed be one, the execution of which 
is admitted by the party to it , (Taylor, S. 1843 ; W. & A. 535) 
(c) An attested document not required by law 
to be attested may by proved as if i\ was unattes- 
ted. (S. 72 ). , , 

Nbtb.— Where a document is required by law to be 
dtterfffc&ft sfc'411 hot be received as evidence until its exe» 
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cution is proved. Attestation of a document is a common 
formality and in some cases imperative. The object with 
\shich it is made or required is to afford proof of the 
genuineness of the document. It is clear that the provisions 
of the law prescribing attestation would be defeated if a 
document required to be attested were allowed to be used 
hi evidence otherwise th^p in accordance with the provisions 
of sections 68-71. Secs. 68-71 apply only to documents 
iequired by law to be attested. Where, however, attestation 
is optional a party is free to give such evidence as he 
pleases, the case not being one in which the law has required 
.1 particular form of proof. 

Documents requiring attestation.— documents 
iequired by law of this country to be attested are the 
following : — (1) A deed of gift of immoveable property. 
(S 123, Transfer of ^Property Act). (2) A deed of mortgage, 
the pnncipal money secured by which is Rs. 100 or upwards. 
(S 59, T. P. Act.) (3) Wills made by persons other than 
Mahomedans (S. 58, Indian Succession Act, 1925.) (4) Wills 
made by ‘Hindus, Jams, Sikhs and Buddhists. [S. 57 (2), 

I S. Act, 1925 & S. 2 H. W. Act]. 

' [A distinction is observed in the Act between documents 
1 equired by law to be attested and those not so required. 
In the case of the former the document is not admissible in 
evidence, unlejt its execution is proved under Ss. 68-71, 
'\hile in the case of the latter, it may be proved under S. 67, 
as also with the help of Ss. 45, 47 and 73]. 

Attestation. — To attest means to be*r witness to a 
fact* An attesting witness is a witness w!jo # has seen the 
deed executed and who signs it as a witifess. Where an 
instrument is required to be attested, the meaning is that 
the witness shall be present at its execution and shall testify 
that it has been executed by the proper person. 

Execution. —Execution of a document , means signing, 
sealing and delivery of it Tfcie term may be. defined as a 
formal completion of a deed. 
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Comparison 
of signature, 
writing or 
seal with 
others admitt- 
ed or proved. 
When the gt* 
nuineness of a 
letter it in 
dispute, what 
are the vari- 
ous kinds of 


To sum up.— The rules with regard to the proof of 
attested documents may be thus summarised 

(1) An attested document* not required by law to be 
attested may be proved as if it was unattested (S. 721. 

(2) The Court shall presume that every document called 

for and not produced was attested in the manner required 
by law. (S. 89'. • 

(3) There is a presumption of due attestation in the 
case of a document thirty years old. The Court may % in 
such a case, dispense with proof of attestation. (S. 90). 

(4) When a document is required by law to be attested 
and there is an attesting witness available, at least one 
attesting ifitness must be called. (S. 68). 

(5) If there is no attesting witness available or if the 
document purports to be executed in the United Kingdom , 
the attestation of at least one attesting witness and the sig- 
nature of the person executing the deed must be proved 
by other evidence to be in their handwriting. (S. 69) 

( 6 ) The admission of a party to the document will, sn 
far as such party is concerned, supersede the necessity 
either of calling the attesting witnesses or of giving any 
other evidence. (S. 70). 

(/) If the attesting witness denies or does not recollect 
the execution of the document, its execntioiAiay be proved 
by other evidence, (S. 71). 

(3) In order to ascertain whether a signature, 
writing or seal is that of the person by whom it 
purports to Kaye been written or made, any signa- 
ture writing br seal admitted or proved, to the 
satisfaction of the Court, to have been written or 
made by the *person may be compand with the one 
wtiich is to be proved, although that signature, 
writing or seal has not been produced or proved for 
any 1 other" purpose. The Court may" also direct 
afijy person present in the court to Utiteany words 
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or figures for the purpose of enabling the Court to evidence that 
compare the words or figures so written with any 
words or figures alleged tp have been written by co Urt t0 
such person. (S. 73^ gnwe the ^ 

(This section applies also, with any necessary modifies- Bom!^i4(b) 
tions, to finger impressions.) 

Note.— This section, in addition to the modes of proving 
handwriting under Ss. 45 and 47 provides for another mode 
of proving handwriting by direct comparision of the disputed 
writing made by the Court with the undisputed or admitted 
writing of the party. The Evidence Act thus provides 
four modes of proving handwriting v/r— 

(1) By proof of signature and handwriting of the 

person alleged to have signed or written the 
document. (S. 67). 

(2) By the 9 opinion of experts who can compare 

handwriting. (S. 45). 

(3) By a witness who is acquainted with the hand- 

writing of the person who is supposed to be 
the writer of the document in question. (S. 47)' 

(4) By a comparision made by the Court of signa- 

ture, writing or seal ,with others admitted or 
proved. (S. 73). 

Whatever pay be the relative values of the several 
modes of proof of handwriting when comp ired with each 
other, it is certain that all such proof is, even in' its best 
form, precarious and often extremely dangerous. Many 
persons write alike, having the same tea<$er, writing in 
the same office, being pf the same family ;jall these produce 
similitude in handwriting, which in common cases, and by. 
common observers, is not liable to be distinguished. The 
handwriting of the same person varies at difflttent periods 
of life, it is affected by age, by infirmity, by habit Standing 
alonet any of the modes of proof of handwriting by resent* 
blance are worth little, Ur a criminal case, nothing. (Best)* 
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Public 
documents. 
Explain : — 
Public docu- 
ment. 

C. U. 19 (a). 
Bom. 1917(a). 


Private 
documents. 
Wbat are 
public docu. 
ments ? How 
can the con- 
tents of a 
public docu- 
ment be 
proved when 
the original 
cannot be 
produced ? 
C.U. ’16 (b), 
’14 (a), *oa ; 
Bom. *19 (b), 
Mad. ’18 fa). 


8. (a) Classification of .documents- — Docu- 
ments are of two kinds, (1) public and ' 2) private ■ 

^Ab) Public documents* -The following docu- 
ments are public documents r 
. (1) Documents forming the acts or records of 
the acts — 

(i) of the sovereign authority, 

(11) of official bodies and tribunals, 

(Hi) of public officers, legislative, judicial and 
executive, whether of British India or 
of any other part of His Majesty's 
dominions or of a foreign country ; 

(2 1 public records kept in British India of 
private documents. 

(c Private documents--~All other documents 
are private documents. 

9- Proof of public dooms Ats. — Certified 
copies may be produced in proof of the contents of 
the public documents, or parts of the public docu- 
ments, of which they purport to be copies. (S. 77) 

May.— By the use of the word “may" in this section an 
option has been given to the party to prove the contents of 
the public document either by the production of the original 
or by certified copies. 

The mode of proving private documents is regulated by 
the general provisions of the Act relating to documentary 


. evidence contained in sections 61-73 while the special mode 
What docu- 

ments are of proof applicable in the case of public document if laid 
public and down in Ss. 7678. 

how may * « 

» h fiy be 10. How (fortified copies to bo procured.— 

cu’16 (a). Every public officer having the custody of a public 
. The defence document, which any person has a right to Inspect, 
to a wit i« shall give that person on demand a . copy of it on 
‘ nl rtSn* 1 * 1 P*jro»ent of the legal fees therefor, together with a 
UcnefraiMd certificate written at the foot of such c opy that it 
in it i* baned u a true copy of such document or pert thereof, as 
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the case may be, and such certificates shall be p * pretiow 
dated and subscribed by such officer with his name Hown»y 
and his official title, and shall be sealed, whenever the contents 
such officer is authorized by law to make use of a of thejudg- 
seal and such copies so certified shall be called 
certified copies. (S. 76). fc[u; 190* 

Note.— Any officer who, by the ordinary course of 
official duty, is authorized to deliver such copies shall be 
deemed to have the custody of such documents within the 
meaning of this section. (Expl. to S. 76). 

Section 65 lays down that public documents may be 
proved by certified copies. Provision is made in S. 76 for 
securing these certified copies by the enactment that every 
public officer having custody of a public document which a 
person has a right to inspect, shall give that person, on 
demand and on payment of the legal fees, a copy signed 
.ind sealed together Vith a certificate that it is a true copy 
ol the document. (Cunningham.) 

This section applies to that class of public documents 
which a person has right to inspect and thus saves and 
excludes all such documents as the Government has right 
to Tefuse to show on the ground of State policy, privileged 
communication etc. 

11. Special mode* of proving certain pub- 
lic documents. — The following public document 
may be proved as follows 


(1) Ac^s, orders or 
lotifications of the 
Executive Govern- 
ment of British India 
in any of its depart- 
ments, or of any 
Local Government 
or any department - 
of any Local Govern* 
ment— 


(a) by the records of 
the departmrtit, certified 
by the head! of those de- 
partments respectively, or 
(#) by any . document 
purporting to be printed 
by order of any such 
Government. 

■* 

n 
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(«) by the journals of* 
those bodies respectively,. 
(31 The proceedings or 

oi the Legislatures — (b). by the published. 

Acts or abstracts, or 

c) by copies purport- 
ing to be printed by order 
ot Government. 

I 

(3) Proclamations, "j 
orders or regulations I 

issued by His Majes- | by copies or extracts con- 
ty or by the Privy J tained in the London 
Council or by any f Gazette or purporting to 
department of His I be printed by the King's 
Majesty's Govern I Printer, 
ment- J 


(4) The Act of the 
Executive or procee- 
dings of the Legis* 
lature of ‘a foreign 
country— 


(a) by journals pub- 
lished by their authority 
or commonly received in 
that country as such, or 

(b) by a copy certified 
under the seal of the 
country or' sovereign, or 

(c) by a recognition 
thereof in some public Act 
of the Governor General- 
ly of India in Council. 


What kind of 
secondary 
evidence is 
admissible in 


(5) The proceedings 
of the °f a municipal, body j 
judgment of • in British India— - j 

Med. 1919(a). 


( 4 ) by a copy Of such 
proceedings, certified by 
the legal keeper thereof, 
or 

(b) fey a {printed book 
purporting 1 td *be published 
by the authority of such, 
body. - ■ 
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(6) Public docu 
merits of any other 
class in a foreign 
country— 


r 


(a) by the original, or How may the 

(b) by a copy certified iSSK? 

by the legal keeper thereof nai St proved 
with a certificate under the in Br. India r 


seal of a Notary Public or 
of a British Consul or 


Mad, 1918(a); 
Bom. 1921(b).. 


diplomatic agent, that the 
copy is duly certified by 
the officer having the legal 
custody of the original, 
and upon proof of the 
character of the document 


according to the law of 
the foreign country. 


I (S. 78\ 


Note.— Besides the certified copies, there are special 
ways of provirig* certain public documents which are 
pointed out in Sec. 78. 

12 . Presumptions as to documents : (Ss. 79-90). — 

One important branch of the proof of documents consists 
of certain presumptions, which the law authorises in respect 
of them. These presumptions are enumerated in the follow- - 
in g sections (79-90), Sections 79*8$ and 89 provide for 
cases in which the Court shall presume certain facts about 
documents, that is, the court is bound to accept those facts 
as proved until they are disproved. Sections 86 88 and 90 pro- 
vide for cases in which the Court may presume certain fact 
about documents, that is, the Court is at liberty either to 
accept those facts as proved until they ap disproved or to 
call for proof of them in , the first instance} 

(1) PreaumptioB aa to iMoiatoim of certi- 
fled eeplea.— (i) The Court tkall presume every . 

document purporting to be a certificate, certified which the 
copy -or other document which 'is by law declared' _ 

to be admissible as evidence of any particular fact .Af*' - 

and which purports to be duly certified by ahy gemrfne or 
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accurate. 

Bom. 1907(4). 


What facts 
can the Court 
presume with 
regard to a 
document pro- 
duced before 
a Court pur- 
porting to be 
a coimod 
made by an 


officer in British India or by any officer in any 
Native state in alliance with His Majesty, who is 
duly authorized thereto by the Governor-General 
in Council, to be genuine : Provided that such 
document is subsequently in the form and purports 
to be executed in the mariner directed by law in 
that behalf. 

(ii) The Court shall also A presume that any 
officer by whom any such document purports to be 
signed or certified, held, when he signed it, the 
official character which he claims in such paper 
(S. 79)- 

Note.— The presumption referred to in this section is 
not conclusive but rebuttable. It is but a prima facie pre- 
sumption and if the certificate etc. be not correct its 
incorrectness may be shewn or if the officer by whom such 
document purports to be signed or certified does not hold 
the official character which he claims in such paper, evidence 
may be given by the opposite party to show that the certi- 
ficate, certified copy, or other document is not genuine and 
that the officer does not hold the official character which 
he claims. 

The terms of S. 114 are only permissive; but S. 79 
imperatively ‘directs the Judge to raise the presumption 
though evidence to rebut it is of course admissible. The 
words f< ihaII presume'* indicate that if no other evidence 
is given the Court is bound to fihd that the facts mentioned 
in the section exist. 

(2) Presumption as to document produced 
as record of sferidence. — Whenever any docu- 
ment is produced beforeany Court, purporting to 
be a record or. memorandum of the eyjqence. of 
of any part of the evidence, given by « witness in 
a judicial proceeding or before any officer autho- 
rized by law to take such evidence or to be n state- 
ment or, confession -fey any prisoner > or •accused. 
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person, taken in accordance with law; and pur- accus J d and 
porting to be signed by any Judge or Magistrate, by * 
or by any such officer as aforesaid the Court shall Magistrate ? 
presume — . 

(i) that the document is genuine ; 

(ii) that any statement as to the circumstances 

under wtych it was taken, purporting 
to be made by the person signing it, 
are true, and 

uii) that such evidence, statement or confession 
was duly taken. (S. 80). 

Note.— The presumption to be raised under this section 
are considerably wider than those under S. 79 . They 
embrace not only the genuineness or the document but that 
it was duly taken and given under the circumstances record- 
ed therein. ' • 

When a deposition or confession is taken by a public 
officer, there is a degree of publicity and solemnity which 
affords a sufficient guarantee for the presumption that 
everything was formally, correctly and honestly done. 

The presumption under this section are not conclusive 
but rebuttable and evidence may be adduced to rebut the 
presumptions. 

(3) Presumption aa to Gazettes, ■ news- 
papers, private Acts of Parliament end. other 
documents. — The Court shall presume the genuine- 
ness of every document purporting to bethe London 
Gazette or the Gazette of India, or thte Government 
Gazette of any Local Government dr of any colony, 
dependency or possession of the British Crown, or 
to ne a newspaper or journal, or to he a copy of a 
private Act. of , Parliament printed by the Queen’s 
Printer and of every doeumeat * purporting to be 
a document directed by any law. to be kept by any ■ 
person, if such document is- kept substantially in 
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thd form required by law and is produced from 
proper custody. (S. 81) 

Note.— The section declares Gazettes etc. to be prima 
facii proof of their genuineness, which is liable to be rebutted 
according to the explanation of the expression "shall 
presume 1 * in S. 4 supra. 

As to the relevancy of statement in Gazettes etc. vide 
S. 37. The second part of this section includes most of the 
documents which contain matters referred to in S. 35 and 
which are declared public documents under S. 74. 

Proper custody.— Vide ' notes under S. 90 infra. 

(4) Presumption as to document admissible 
in England without proof of seal or signature.— 

When any doemuent is produced before any Court, 
purporting to be a document which by the law in 
force for the time being in England or Ireland, 
would be admissible in proof of any particular in 
any Court of Justice in England or Ireland, 
without proof of the seal or stamp or signature- 
authenticating it or of the judicial or official 
character claimed by the person by whom it pur- 
ports to be signed, the Court shall presume (a) 
that such seal, stamp or signature is genuine, and 
(h) that the person signing it held, at the time 
when he signed it, the judicial or official character 
which he claims, and the document shall be admis- 
sible, for the same purpose for which it would be 
admissible, in England or Ireland (S. 82) 

Note.— Documents which* without proof of the seal or 
signature or of the official character of the person by whdh 
they purport to have been signed, are admissible in England 
or Ireland, will ^admissible in British Court ip India. 

What facts ' (®) Presumption a« to majpa or plans made 
out the Court hy authority o? Government — The Court shall 
presume with presume that maps, or plans purpbrtirfg to be made 
segaid to a fcy the Authority df Gbvemmenr were so made, Afld* 
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are accurate ; but maps or plans made for tbe 
purposes of any cause must be proved to be .accu- 
rate. (S. 83.) 

Note.— This section dispenses with the proof of the 
execution and accuracy of original maps or plans made by 
the authority of Government for public purposes. Under 
the concluding words qf the section no presumption will 
arise regarding maps or plans prepared for tho purpose of a 
particular const. Such maps are not prepared for public 
purposes ; therefore, iheir accuracy cannot be presumed 
under this section, but must be proved. 

Sec. 36 declares that maps or plans prepared under the 
authority of Government, are relevant ; and their contents 
may be proved under S. 77 and 79 by the production of 
certified copies. 

(6) Presumption as to collections of laws 
and reports of decisions.— The Court shall pre- 
sume the genuineness of every book purporting to 
be printed or published under the authority of the 
Government of any country, and to contain any of 
the law of that country, and of every book purport- 
ing to contain reports of decisions of the Courts 
of such country. (S. 84). 

Note. — This section should be read with Sec 38, ante. 
It dispenses with the proof of the genuineness of authorised 
books of any country containing laws and reports of decision 
of Courts. Sec. 57 empowers the Courts to take judicial 
notice of laws and statutes in British India ;pid in the United 
Kingdom. • 

(7) Presumption as to powers of attornojr.— • 

The Court shall presume tnat every document 


map or pbm 
purporting to 
be made by 
the authority 
of Govt ? 

C. U. *J 4 (b), 
1918 (a), 

’*5 (b). 27 (b). 
What is the 
nature of the 
presumption 
that arises 
under the 
Evidence Act 
with regard to 
maps, and 
plans 

purporting to 
be made by 
the authority 
of Govern- 
ment and not 
for the pur- 
pose of any 
case ? 

G U. 1904. 

In what coses 
are statements 
in maps, 
charts and 
plans relevant 
under Sec. 36 
of the Evi- 
dence Act, 
and in what 
cases are such 
maps, or 
eharts to be 
presumed 
accurate and 
in what cases 
not ? C. U. 

191 1 (a). 


purporting to be a power-of-attorney, and. to. ;have 
been executed before, .and authenticated by.a 


Notary Public or any. Court,. Judge, Magistrate, 
British Consul or ViceiConsul, or representative .of 
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What is the 
nature of the 
presumption 
as to a docu- 
ment called 
for and not 
produced 
without 
sufficient 
cause after 
notice to 
produce it ? 

C. U. 1904. 
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His Majesty or of the Government of India f was to 
executed and authenticated. (S. 85.) 

Note.— The fact of execution before and authentic jtioi* 
by, persons of the position and office of those in the sec- 
tion mentioned affords a guarantee and pritna facie proof 
of such execution and authentication respectively. 

The words “shall presume*” indicate that the section is 
mandatory. 

"Authentication’ 1 means attestation of a document by 
legally authorized persons after being satisfied with the 
identity and execution by the executant. 

(8) Presumption as to due execution etc.* 
of documents not produced.— The Court shall 
presume that everv document called for and not 
produced after notice to produce^ ,was attested, 
stamped and executed in the manner required by 
law. (S. 89). 

Note. — This section lays down that when a document 
is called for and not produced after proper notice to do so, 
the court shall presume that it was duly attested, stamped 
and executed in. the manner prescribed by law 

This section refers only to stamp, execution and attestation 
of documents ; the presumption does not extend to its 
contents which must be proved by secondary evidence [ Vidt 
S. 65 (<i)] The presumption arising under this section is 
not optional but imperative, as the words "shall presnme" 
have been used. 

* 

(9) Presumption as to certified copies if 
foreign judicial records. — The Court may presume 
that any document purporting to be a certified 
copy of any judicial record of any country not 
forming part of His Majesty's dominions is genuine 
and accurate, if, the dacument .purports to be certi- 
fied in any manner wfiteh is certified by any repre-' 
sentathre of His Majesty or of the Gdvertimettt 6f 
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India in or for the certification of coptanrf judicial 
records. (S. 86). v 

Note.— This section lays down that if a copy of a foreign 
judical record purports 'to be certified in a given way, the 
court 9 kay presume it to be genuine and accurate. It, how- 
ever, does not exclude other modes of proving certified copy 
of foreign judicial record 

This section as well as Ss. 87, 88 and 90 deal with 
optional presumptions ( a> nrfiy presume' 1 ) as defined in the 
first para of S. 4. 

An officer who, with respect to any territory or place not 
forming part of His Majesty's dominions, is a political Agent 
therefor, as defined in section 3, clause (40) of the General 
Clauses Act. 1897, shall for the purposes of this section, be 
deemed to be a representative of the Government of India 
in and fur the codntry comprising that territory or place. 

(10) Presumption aa books, maps and 

charts.— The Court may presume that any book to 
which it may refer for information on matters of 
public or general interest, and that any published 
map or chart, the statements of which are relevant 
facts and which is produced for its inspection, was 
written and published by the person and at the 
time and place, by whom or at which it purports to 
have been written or published. (S. 87). 

Note.* -Under this section the Court may presume that 
any book to which it may refer for information on matters 
of public or general interest and that any published chart or 
map was written and published by the gefton and at the 
time and place by whom or at which it* purports to have 
been written or published. Vtdt Ss. 36 and 83. 

(11) Presumption as toteledrmphic mes- 
sages.— The Court may presutrie that a message 
forwarded from a tetegr aph^office to the per* on to 
whom such message, p$rpg*Xfi:tq .be addressed 
corresponds with a message delivered (or trails* 


What facts 
can a Court 
presume with- 
out proof 
with regard to 
any published 
map or chart* 
the statements 
of which are 
relevant facts 
and which is 
produced for 
the Court’s 
inspection f 
C.U. 1918(a). 


State briefly 
the; provision, 
of the 1 E. 
Act with 
reference to 
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■telegraphic mission at the office, from which the message 
m 3 * ioea- P ur P 0ft ® t0 ** 3601 . but the court shall not make 
meats. any presumption a? the person by whom such 
■C. u. 1903. message was delivered for transmission. ($. 88). 

- “But the Court shall not make eta.”-— The reason 


"What facts 
can a Court 
presume with- 
out proof, 
with regard 
to any 
document 
more than 30 
yean old 
•which is pro- 
duced from 
proper cus- 
tody ? 

C.U. ’*8 (a) 
•04 ; Bom. 

’16 (b). 

How should 
ancient docu- 
ments be 
proved ? 

C.U. *14 (a). 

“Documents 
thirty yean 
old are said to 
prove them- 
selves” 
Discuss. 

C. U. 21 (b). 
“Although 
documentary 
evidence may 
not be receiv- 
able for want 
of being veri- 
fied on oath 
- or its eqifi* 

* valent or 
(traceable to * 


of this is obvious : any person may send any message in the 
false name, so the presumption as to the identity of person 
should not be, be made. (Sarkar). 

fXl2) Presumption aa documents thirty years 
old. — Where any document purporting or proved 
to be thirty years old fs produced from any custody 
which the Court in the particular case considers 
proper, the Court may presume that the signature 
and every other part of such document, which 
purports to be in the handwriting of any particular 
person, is in that person’s handwriting and in the 
case of a document executed oil attested, that it 
was duly executed and attested by the persons by 
whom it purports to be executed and attested. 

<S. 90). 

Explanation . — Documents are said to be in 
“proper custody" if they ate in the place in which, 
and under the care of the person with whom, they 
would naturally be ; but no custody is improper if 
it is proved to have had a legitimate origin, of if 
the circumstances of the particular case are guch 
as to render such an origin probables.* (/Maty, 

Note.— This section provides that where a docyjpent is 
or purport to be more than 30 years old, if it be produced 
from what the court considers to be proper custody, it may, 
be presumed that ft was executed and attested by the parties 
whose signature it bean. (31 W. R. 45 ). This section is 
based on the ground that after, 30, years, it cannot be expec- 
ted to produce the attesting witne s s es o r executants m time 
may have removed the witnesses, who cmM prove these 
feet*. As years go on, the witnesses uhrtta personally 

Mil I'ahotoS.IlM 
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-speak to the attestation or execution of a document or to the party 
the handwriting of those who executed or Attested it 
gradually die out. If strict proof 'of execution or handwriting the benefit of 
were necessary, it would after a generation become impost)- lta P*™ 1 * 
ble to prove any document. It is on account of necessity, always lost to 

therefore, that the presumption is to be made in favour of justice.” 

Discuss. 

ancient documents. Proof of custody is required as a c. U.^i(b). 
condition of admissibility to aflford the court reasonable State the 
assurance of the genuineness of the document as being what E^Act 
it purports to be. regarding pre- 

Scope of the section.— This*section in no way touches tojJJumente 
the question of relevancy of a document, but deals only with 30 years old. 
the amount of credit which is to be attached to certain Bom. ’16(b), 
documents whose age and custody raises a presumption c?U. ’03 ; 
of genuineness. It does away ordinarily with the necessity A U. ’*). 
of proving these documents. For documents thirty years 
old are said to profe themselves, that is, no witness need, 
unless the Court so requires, be called to prove their execu- 
tion or attestation. 

The presumption of genuineness is confined to hand - Explain— 

writing, execution and attestation and not to any other Anc,cnt docu- 
.. . .. . . . , . , ments, and 

collateral matter which do require independent proof. Proper cns- 

( 11 Bom. 68 ) *, od >, u< . 

Although ancient documents are admissible in evidence Explain and 
on proof that they have been produced from proper custody, illwtiate 
their value as evidence when admitted must depend in each 
case upon the corroboration derivable from internal circums- C. U. 19 (a), 
tances, e.g. from the documents having been produced on 
prtpious occasions upon which they would* naturally h*ve old prove 
been produced, if in existence at the fjme or ‘from acts 
having been done under them (9 C. R. 425)0 njeaniiig and 

Kay pre*ram«--TThe «pressi<^“may* prejmme" jmH- 
cates that the presumption allowed by this Mctitm ' is apt ‘a ayfb), 
presumption which the Coort fs bound to make and the 
court may require the document to be proved in tfre ordinary 

*5 
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way. If there are circumstances in the case which throw 
great doubt on tne genuineness of a document more than 
30 years old, even if it is produced from proper custody, 
the Court may exercise its discretion by not admitting that 
document in evidence without formal proof and reject it 
when no such proof is given. 

Proper custody.— The proper custody of a document 
means its deposit with a person and in a place where, if 
authentic, it might naturally and reasonably be expected to 
be found. (Taylor). It is«not necessary that the document 
should be found in the best and the most proper place of 
deposit. 

Sec. 90 read with the explanation attached thereto, 
seems to insist only on a satisfactory account of the origin of 
the custody, and not on the history of the continuance. 
Possibly the origin of the custody wa$ alone regarded as 
material because it is intelligible that ancient documents 
may be overlooked and left undisturbed notwithstanding a 
transfer of old, or creation of new, interest. 

Thirty years old.— The period of thirty years is to be 
teckoned from the date appearing on the document up to 
the date on which the document having been tendered in 
evidence, its genuineness becomes the subject of proof ( 5 C 
L. R. 135). 

Secondary evidence. —The presumption allowed by 
the section may be applied where the original document 
sought to be proved has been destroyed and only secondary 
evidence of it\contents in the shape of a certified copy is 
available, (22 Ml 294). If a document is shown to have 
been lost in proper custody, And to be more than 30 years 
old, secondary f evidence of its contents may be give under 
S. 65 cl. (;) and this section without ftftyvTof execution 
(3 Cal. 356) 
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CHAPTER VI. —Exclusion of Oral by 
Documentary Evidence (Ss. 91 100). 


This Chapter treats of two important questions with 
regard to documentary evidence, namely (I) Ho w far ; 
and in what cases % oral evidence is excluded by documentary 
evidence f (II) How far> and in what cases , oral evidence 
may be given to aid in the interpretation of documents f 
1. Exclusion of Oral by Documentary evi- 
dence.— It has already been provided by the Act that the 
contents of all documents must be proved by the production 
of the document itself, except in those cases in which 
secondary evidence is admissible (Ss. 64 & 651. If, however, 
the question is not primarily as to the contents of a docu- 
ment but as to the existence of matters of fact of which the 
documents form *thf record and proof the question arises 
whether the fact of such record excludes other evidence of 


“What is in 
writing shall 
only be 
proved by the 
writing 
itself.*” Are 
there any 
exceptions to 
this rule ? 

C. U. *28 (b) 


<he matters which are recorded and whether those matters 
can, and if so, in what manner, be affected by such other 
evidence.* As to this there are two cardinal rules, vis . — 

1 , Proof of terms of contracts, grants and Explain folly 
dispositions of property reduced to documentary the provisions 
form— (a) Where the term^ ot a contract or of a S. 9* with 
grant or of any other disposition of property, have ^(Tproviioa. 
been reduced to the form of a document, and (b) in Bomf’ip (a), 
all cases in which any matter is required by law 
to be reduced to the form of a document,— no 
evidence shall be given in proof of the termsof 
such contract, grant or other disposition of pro- 
p6fty, or of such matter, except the ^document itself 
or secondary evidence of its contents in cases in 
which secondary evidence is admtaihje under tile 
provisions hereinbefore contained. (S. 91). 

Thus, if s contract is contained in S'biM of exchange the 
bill of exchange most be proved. 

‘ ‘ - •„& NomMPs Evidmo* ^JSi <Sh , 
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N. /?. (i) This section applies equally to cases 
in which the contracts, grants or dispositions of 
property referred to are in one document and to 
cases in which they are contained in more docu- 
ments than one : (Expl. i). 

Thus, if a contract is contained in severai letters alf the 
letters in which it is contained must be proved. 

(a) Where there are more 4 originals than one, 
one 6riginal only need be proved (Expl. 2). 

Thus, if a bill of exchange is drawn in a set of three, only 
one need be proved. 

(3) The statement, in any document whatever, 
of a fact other than the facts referred to in this 
section, shall not preclude the admission of oral 
evidence as to the same fact. (Expl. 3). 

Illustration*— {d\ A contracts in writing, with B. for the 
delivery of indigo upon certain terms. The' contract men- 
tions the fact that B has paid A the price of other indigo 
contracted for verbally on another occasion. Oral evidence 
is offered that no payment was made for the other indigo. 
The evidence is admissible. (*) A gives B a receipt for money 
paid by B. Oral evidence is offered of the payment. The 
evidence ia admissible. 

Note.*— It is a cardinal rule of evidence not one of 
technicality but of substance, which it is dangerous to depart 
from*— that where written documents exist, they shall be 
produced as being the best 'evidence of' their own con teals. 
When a transaction has been reduced to writing either by 
agreement of theories or by requirement of law, the writ- 
ing becomes the Ixdqsive memorial thereof and no evidence 
shall be giyen tg prove the transaction, jexoept the document 
itself or secondary evidence of its contents where each 
evidence it admissible, , , . . . 

The above general rule may be briefly eipwaaed by any* 
ing that extrinsic evidence is iowdmis^h^ * 
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document. ’ The Motion is bused upon' the principle that 
the best evidence of which the case in its nature is suscep- 
tible, should always be produced. It is a geuetal and most 
inflexible rule that whenever written instruments are 
appointed, either by the requirements ot law or by the 
rompact of parties to be the repositories and Mefborials of 
truths, any other evidence is excluded from being used either 
as a substitute for such instruments (S. 91) or to contradict 
or alter them (S. 92). This is a matter both of principle 
and policy ; of principle, because such instruments are, in 
their own nature and origin, entitled to a much higher 
degree of credit than parol evidence ; of policy, because it 
would be attended with great mischief if those instruments 
upon which men’s rights depended were liable to be impeach- 
ed by loose collateral evidence. Sir James Fitz-James 
Stephen in his introduction to the Evidence Act observes : 
“One single principle runs through all the propositions 
relating to documentary evidence. It is that the very object 
for which writing is used is to perpetuate the memory of 
what is written down, and so to furnish permanent proof of 
it. In order that full effect may be given to this, two things 
are necessary, namely, that the document itself should, 
whenever it is possible, be put before the Judge for bis 
inspection and that if it purports to be a Jinal settlement of 
a previous negotiation, as in the case of a written contract, 
it shall be treated as final and shall not be varied by word 
of mouth. If the first of those rules were not observed the 
benefit of writing would be lost There is po use m writing 
a Axing down unless the writing is rent d. • If the second rule 
were not observed people woefcfrncver know when % question 
was stated* *s they would bn aWesp play f*#and loose .with 
Aieir wihfags/’ * ■ 1 '* ' 

Scope of the aanibiDa.^-The sectita provide* pro 
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other disposition of property have been reduced to the form of 
a document, — no evidence shall be given in proof of the 
terms of such contract, grant or other disposition of property, 
except the document itself etc. (A)' In all cases in which 
any matter it required by law to be reduced to the form of a 
document -no evidence shall be given in proof of such 
matter except the document itself etc, 

The first provision refers to transactions voluntarily 
reduced to writing. Thus where a compromise is reduced 
to writing, no extraneous evidence regarding the terms of 
the compromise is admissible. (29 I. C. 838). Similarly, 
where a person has signed a written contract he cannot let 
in oral evidence to show that he contracted only as an agent. 
(45 Bom. 1242 ; 5 B. L. R. 234, 242, 243). The consequence 
of this rule sometimes proves fatal to a litigant ; for instance, 
wheie a party bases his claim on a document which is 
inadmissible for want of iegistration or for a like cause he 
is without any remedy, because he can neither use the 
inadmissible document nor can resort to parol evidence which 
is excluded under this section. (Banerjee’s Ev. 469) See 
also Author's Indian Law of Registration, p. 117 *t seq. 

If the parties have intended to reduce all the terms of 
the contract into writing, then np parol evidence is admis- 
sible, but if they intended pnfy to reduce into writing a 
portion of the terms of the contract, then they are entitled to 
give parol evidence of the terms which they did not intend 
to reduce into writing. (7 Cal. 176). 

The second provision refers to those cases in which 
any matter is required by law to be reduced to the form bf 
a document e. g* gifts of immoveable property, sale and 
exchange of tangible immoveable property of the value of 
Rs. 100 and upwards and of a reversion or other intangible 
thing, lease of immoveable property from year to year or. 
for any term exceeding one year or reserving a yearly rent, 
mortgage when, the principal sum secured is Rs. too or 
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upwards, transfer of actionable claims, agreements made 
without consideration, acknowledgment of liability under 
S 19 of the Limitation Act, contracts for reference to arbi- 
tration, trusts of immoveable and (except in cases where the 
ownership of the property is transferred to the trustee) of 
moveable property, wills except those which may be made 
orally under the Succession Act, confessions of accused 
persons, the deposition of witness etc., etc. This section does 
not apply to a dying declaration or to a statement made to 
an investigating police as it is not such a matter as is 
1 equired by law to be reduced to the form of a document. 

(36 Cal. 659 ; 6 1 C. 101 ; 25 I C. 321). But the confession 
of an accused made to a Magistrate holding an enquiry is 
a matter which must be reduced to writing ; therefore no 
other evidence of the terms of the confession can be given 
except the record of the confession (19 I. C. 307 ; 35 
All. 260). ’ * 

ExpL ( 3 )— In this section the facts referred to are i n a SUIt f or 
- 1) The terms of a contract or (2) of a grant or (3) of any rent the 
other disposition of property. If a document relates exclu- ^jtnei/to^ 1 * 
sively to something other than any of those three kinds of prove pay- 
facts mentioned in the section, as for instance, if it be a 
simple receipt, as in ill. (e) at p. 228 or if it relates to some dudng 
other independent fact, as for instance, the payment of the ifj!^ 

consideration money, as in ill. (d) at p. 228 the fact of the proving* their 
payment may be proved orally as well as by writing. It is 1 °“*^ * # 
a fact independent of the contract. The consideration for ^^blTto * 
a contract is not one of its terms within the meaning of S. 91 prove pay- 
and*evidence may therefore be given of sgch consideration 
(33 Cal. 607). * 

Where the 'contents of any document pre in question 
either as a fact in issue or as a subaltern principal fact, the 
document is proper evidence of its own contents, and ^11 
derivative proof is rejected until its absence is accounted for. 

But where a written instrument or document of any descrip- 
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tion is not a fact in issue, and is merely used as evidence to 
prove some fact independent proof aliunde is receivable 
Illustrations (d) and (*) give examples of matters, the 
mention of which, in a document, does not preclude their 
proof aliunde ; in (d), because the fact mentioned is not one 
of the terms of the conti act, in (*), because the memorandum 
or receipt is not a “contract, grant or disposition of 
property” and therefore no mention of any fact in a receipt 
interferes with its being proved in any other manner. Accoi- 
ding to ill. (e) the payment acknowledged in a receipt may 
be proved either by the receipt or by oral evidence, and the 
reason of this rule is that the existence of the receipt forms 
no part of the fact to be proved, and that the receipt itself 
is nothing more than collateral or subsequent memorial of 
that fact, affording a convenient and satisfactory mode of 
proof. (33 Mad. 53). . • 

This section prevents only the terms of a conti act, giant 
or disposition of property which have been reduced to wilting 
from being proved by 01 al ev idence but not the fact of the 
conti act itself which can be proved orally. (4 1 . C. 314). 
Thus although a receipt has been given for the payment of 
money proof of the fact of payment may be made by any 
person, who witnessed it, (Banerjee’s Evidence 469). Taylor 
reduces to three classes the cases falling under the rule 
which requires the contents of a document to be proved by 
the document itself, if its production be possible, namely — 1 . 
Oral evidence* cannot be substituted for any instrutpent 
which the law enquires to he in writing, II. Oral evidence 
cannot be substituted for the written evidence of any contract 
which the pot tike have put in' writing. III. Oral evidence can 
pot be substituted for any writing, the existence or contents of 
which ore disputed and which is material to tik dsatf between 
itie parties and is not merely the memorandum of some other 
fict (field, 264V 
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Exceptions. — The general rule laid down in 
S. 91 i«, however, subject to the following excep- 
tions* : — 

(1) When a public officer is required by law to 
be appointed in writing, and when it is shown that 
any particular person has acted as such officer, the 
writing by which # he is appointed need not be 
proved. 

It is a genet al principle that a person’s acting in a public 
rapacity is prirna facie evidence of his having been duly 
authorized so to do and even though the office be one the 
appointment to which must have been in writing, it is not at 
least in the first instance, necessary to produce the document 
01 account for its non-production. 

(2) Wills admitted to probate in British India 
may be proved £y the probate. 

Probate means a copy of a will certified under the seal of 
a Court of competent jurisdiction, with a grant of adminis- 
tiation to the estate of the testatoi. Probate of a will is 
evidence of the contents of the will against all the parties 
interested thereunder. 


How can a 
will admitted 
to probate be 
proved when 
the original 
cannot be 
produced ? 

C.U. 1914(a)' 


Explain fully 
the provision 
of S. 92 with 
exceptions aftt 


2. Ex eel ua ion of evidence of oral agree- 
ment. — When the term.s of any such contract, 
grant or other disposition of property, or any 
matter required by law to be reduced to the form 
of a document have been proved according to the 
last section, no evidence of any oral agreement or 
statement shall be admitted as belwttnn the parties 
U any such instrument or their representatives in 
interest for the purpose of contradicting, varying, 
adding to or substracting from, its termsf : (S. 92). 


* The g en eral rule laid down In S. 91 jfc gtoo subject to the ww ytiw fySwSi, 
embodied in So. 9 S end 97 infrm, AIL > 9 l 7 *. 

+ - - — a - -■ ft, m aI 2& 1L a ■ ■■■fit V ^ -a 

1 JBB Motion OJHJDM WJf ¥HMVO OR THO TOCO Of lip TOO WntM MnOK . 
to contain the whole contract. lithe pertiee have 


om. 

State what 
you know 
as to the law 
relating to the 
exclusion of 
oral by docu- 
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Illustrations*— (a) A policy of insurance is effected on 
goods “in ships from Calcutta to London.” The goods are 
shipped in a particular ship which is lost. The fact that the 
particular ship was orally excepted from the policy, cannot 
be proved. 

■C.U. 4914(b). ( 6 ) A agrees absolutely in writing to pay B Rs. 1000 on 

the 1st of March, 1873. The fact that, at the same time an 
oral agreement was made that the money should not be paid 
till the 31st of March cannot be proved. 

-CU. 1917(a). (*) An estate called “The Rampur Tea Estate” is sold 

by a deed which contains a map of the property sold. The 
fact that land not included in the map had always been 
regarded as part of the estate and was meant to pass by the 
deed cannot be proved. 


What is the 
nature of the 
documents 
whose terms 
may not be 
varied or 
•contradicted 
by any oral 
evidence 7 
Are there any 
exceptions to 
the rule ? 
CU. 1915(b). 
Enumerate 
the rule laid 
down 

in the I. E. 
Act regarding 
exclusion of 
evidence of 
oral agree- 
ment which 
would affect 
or vary the 
terms of a 


Note.— We have seen in S. 91 that as a rule, extrinsic 
evidence is not admissible to supersede tjje « term of a docu- 
ment. Now we have to see how far extrincic evidence is 
admissible to control 2. e. to contradict, vary, add to or 
subtract from the terms of a document. When parties have 
deliberately put their mutual engagements into writing, it is 
only reasonable to presume that they have introduced into 
the written instrument every material term and circumstance. 
Consequently, other and extrinsic evidence will be rejected 
because such evidence while deserving fa r less credit than 
the writing itself, would inevitably tend, in many instances, to 
substitute a new and different contract for the one really 
agreed upon and would thus, without any corresponding 
benefit work infinite mischief and wrong. And where the 
law expressly requires that a matter should be reduced to 
the form of a document the admission of extrinsic evidence 
would plainly render such requirement nugatory. It is there- 


document. » admfwible, but if they intended only to reduce Into writing e portion of 
‘CU. IQOSfMi tfe e terms of the oontreet then they are entitled to glvepefot evidence of the 
Bom. 19 >o(b). term which they not intend to reduce Into writing. (17 Cel. 176 ; 6 Cel. 
337 ; 14 W. R. 319). 
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fore provided that as a general rule when a transaction has ^9* of 
been 1 educed into writing, either by requirement of law, or JVidenc^of° 
by agreement of the parties, the writing becomes the exclu- any oral 
sive memorial thereof ; and no exrinsic evidence is admissible 

statement can; 

either to independently prove the transaction (S. 91 ) or to be admitted as 

ontradict, vary, add to or subtract from the terms of the between the 

parties to any' 

document (S. 92 ) though the contents of such document suc |, imtrn- 
may be proved either by primary or secondary evidence, mentor their 
This rule is founded on the obvious inconvenience and tmj^in^ntei- 
injnstice that would result, if matters in writting, made by est for the 
idvice, and on consideration, and intended finally to embody contwSictinff 
the entire agreement between the parties, were liable to be varying, add- 
controlled by, what Lord Coke expressively calls, ‘the l^^g^rom" 
uncertain testimony of slippery memory.* In choosing the its terms sub- 
solemn form employed to express and embody their agree- J ect to the 
ment, parties hav$ intended thereby fully to express that ”^ined% 
agreement, removing it in this way from debatable questions the several 
and beyond the reach of future controversy, bad faith or niustrate this * 
treacherous memory. To admit parol evidence would in by reference 
the intendment of law, utterly defeat this object. The insru- decWoif* 11 ^ 
ment therefore is conclusive as to the point which it C. U. 1917(a). 
covers. * discuss , 

a rti j „ , whether owl 

Secs. 91 and 92 compared.— Sec. 92 is supplemeijtaryevidence is 

to Sec. 91 and is to some extent implied in it. If the admissible to 

prove some , 

contract, grant or disposition has been reduced into writing, items of an 
Sec. 91 says no evidence shall be given of it except the agreement 
document itself, and this rule would be in vain, unless, as is 
'aid in S. 92, it was also forbidden to contradict, vary, add parties when 
to qr subtract from its terms. (Markby) fc feec. 91 deals ‘ 

with exclusiveness of the documentary evidence, that is, if reduced into 

' — ■ ‘writing in 

* The Mine general rule prevails is equity as ft law, that, parol letters ex- 
fvidence is not admissible to contradict, qualify, extend or vary written inatru- changed 
menta; and that the interpretation of them must depend on their own tereie. between the 
But in enseawf accident, mistake, fraud, etc, Courts of equity are constantly /.t 

m the habit of adm i tting pant evidence to qualify and correct, fend even to * ** 

defeat tanrteof written imWent*. 
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When is oral 
evidence ad- 
missible to 
contradict or 
vary a docu- 
ment and 
when not / 
Give example. 
G.U. 1912(a), 
1916 (a) ; 

Bom 1913(b). 
Stale the ex- 
ceptions, if 
any, to the 
general rule 
of law em- 
bodied in sec. 
92 of the I. E. 
Act. 

Punj. 1916 ; 
Bom. 1917(b). 
In what cases 
is oral evi- 
dence admis- 
sible to ex- 
plain the 
contents of 
documents ? 
Bom. 1915(a). 
“Oral evi- 
dence is not 
allowed to 
to contradict 
vary, add to 
or subtract 
from the 
terms of a 
written 
document" 
Discuss this 
rule and the 
mitations 
if any t to It 
CU. 19*r(»)> 


the transaction has been reduced to writing then the exis- 
tence of that document excludes all other evidence of the 
transaction. Sec. 92 deals with inclusiveness of the docu- 
mentary evidence, that is, when the parties have deliberately 
put their agreement into writing, it is conclusively presumed 
between them and their privies, that they intended the 
writing to include and to form a fn!l and final statement of 
their intentions and the parties or their privies are thus foi- 
bidden by the terms of S. 92 from giving any extrinsic 
evidence, to contradict, vary or explain written instuments 
unless the case falls uithin any of the provisos to this 
section. (Sarkar) 

Non-applioability of the section.— Oral evidence 
to contradict, vary, add to 01 subtract from, the terms of 
writing, is excluded only as between the parties to the instru- 
ment of their representatives in interest . c Persons other than- 
the parties or their representatives, that is, third parties are 
not precluded ftom giving evidence to contradict, vary, add! 
to or subtract from the tei ms of the document. Vide S. 99 
injra t This is based on the principle that third persons are 
not to be prejudiced by things recited in a writing contrary 
to the truth, through the ignorance, carelessness gr fraud of 
the parties; nor thereby precluded from proving the 
truth, however contradictory it may be to the written instru- 
ment, (Taylor). The words ‘‘between the parties to such 
instrument" refer to the persons who on the one side and 
the other came together to make the contract or disposition 
of property and would not apply to questions raised between 
the parties on th| one side only of a deed, regarding tfieii 
relations to each other under the contract. (Contra : 1 Bur. 
L. }. 160). The words do not preclude one of two persons 
in whose favor a deed of sale purported to he executed from 
proving by oral evidence in a suit by the one against the 
other, that the defendant was not a real hutn uoadnet perty 
only to the purchase and that die ptemtMF was entitled 
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to the property to which it related notwithstanding that the 
defendant was described in the sale-deed as one of the two 
purchasers. (10 All. 321). 

'When the terms of any oontraot, grant or 
other disposition of property.'— These words when 
read with the words (l as between the parties to any such 
instrument" which follow them, refer to those instruments 
only by which rights are disposed of between two parties, 
that is, they refer to bilateral instruments only and not to 
unilateral instrument, such as wills, and powers of attorney. 

‘Or any matter required by law to be reduoed 
to the form of a document.'— These words when read 
with the words “as between the parties to any such instru- 
ment” appear to refer to bilateral contracts, grants or other 
dispositions of property, which the law requires to be 
reduced to writing, and not every and all matters which the 
law lequires to be jeduced to writing. 

‘Have been proved according to the last sec- 
tion. 1 — These words indicate that this section comes into 
force only when the written instruments referred to in this 
section have been proved in accordance with the provisions 
of the preceding section (*, e . S. 91), that is, either by the 
production of the document itself or by the production of 
the secondary evidence of it, where secondary evidence is 
admissible under S. 65 of this Act. 

‘No evidence of any oral agreement or state- 
ment shall be admitted ©to.’— Verbal evidence is not 
admissible to vary or alter the term of written contract in 
which there is no fraud or mistake and in twhich the parties 
intend to express in writing what their frords import. If a 
nun writes that he sells absolutely, intending the writing, 
which he executes, to express and convey She meaning that 
he intends to sell absolutely, he ■ cannot by mere verbal 
evidence show that, at the time , of the agreement; both 
parties intended that their contract should not be such as 
their* written words express but' that which they expressed 
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by their words to be an absolute sale, should be mortgage. 
A rule of evidence allowing a written contract to be varied 
by verbal evidence would lead to the grossest fraud, and 
would open the widest door to perjury in support of fraud 
(But parol evidence of the act and conduct of the parties is 
admissible to show whether they intended to act upon the 
deed as an absolute sale or tieat tlje transaction as a moit- 
gage (Per Peacock, C. J., in Kashinath v. Chxndichnran 5 
W. R. 68 F. B. )] Similarly, extiinsic evidence is not ad- 
missible for the purpose of showing that a document which 
purports to be, and is, on the face of it, a deed of sale, is. 
in leality, a deed of gift (27 All. 612 ; 28 Cal. 70). [But 
for contrary view see 33 All. 340, P C. ( = 15 C W. N. 521 = 
13 C. L. J. 510) where it has been hid that parol evidence 
is admissible to prove that a document purporting to be a 
deed of sale was in reality intended fo 'operate as a gift. 
(27 All. 612, reversed).] 


Disi uss the 
law laid down 
in the case of 
Balkishcn v. 
Legge as to 
the admis- 
sibility of oral 
evidence for 
the purpose 
of ascertain^ 
ing the inten- 
tion of parties 
to a deed. 
How far is 
evidence of 
subsequent 
conduct and 
oral evidence 
proving a 


Evidence of intention, act and conduct.— There 
has been a considerable divergence of opinion on the 
question whether evidence of intention, act and conduct is 
excluded by the terms of this section. The Privy Council 
has laid down in Bulkissen v. Legge (22 All. 149) that 01 ai 
evidence of‘ intention is not admissible for the purpose of 
construing a deed or ascertaining the intention of the parties 
in interpreting language used in a written document. Where 
the question is whether a particular deed is a mortgage by 
conditional sale or an out-and-out-sale, oral evidence is 
inadmissible under S. 92 for the purpose of construing jthe 
deed nor can evid^nee of oral agreement at variance with the 
terms of the deed be admitted but the case must be decided 
on a consideration of the contents of the document with such 


neousagrw- evidence of other circumstances as may show in 

mentadmis- what , manner the language of the document is related 
Suuadocu* 6 to existm 8 facts. A Full Bench *of the Calcutta 
ment in form High Court (25 CaL 603) held that oval evidence of the act 
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and conduct of parties, such as oral evidence that posses- of a sale deed' 

sion remained with the vendor notwithstanding the execution 

of a deed of out-and-out-sale, was admissible to show that gage. 

.1 certain conveyance was really a mortgage. This view was honlev?^^ 

subsequently adopted in 28 Cal. 289 and in 28 Cal. 256 where dence admis- 

it has been held that the case of Balkissen v. Le'gge does not "j^le to show 

that a deed of 

affect the Full Bench case in 25 Cal. 603 as there is a clear ga] e j fi j n 
distinction between oral evidence of intention and oral reality a deed 
evidence as to acts and conduct of parties. The Privy reasons 
Council luling in 33 All. 340 supports the view taken by the for your 


Calcutta High Court in 25 Cal. 603 F. B. and in 28 Cal. 256 c'JjT 6 1917(b) 
and 289 and makes oral evidence as to acts and conduct of what was 


pai ties admissible to detei mine the nature of the document. h“ d ^°^n^ 
But the Madras High Court ( 25 Mad. 7 ; 38 Mad. 226 ) and Coimcd in the 


the Bombay High Court (30 Bom. 118, 426 ; 34 Bom. 39 ; 35 ; 
Bom 93, 231 ; 36 Bom. 387) have held that the Calcutta Full 


case of Balkis- 
sen v. Lefte? 
-Does that de- 


Bench case in 25 fcal. 603 has been overruled by the Privy cision exclude 
Council case of Balkissen v. L^ge. The Privy Council |° 


decision in 45 Cal. 320* suppoits the view taken by the duct of 


Bombay and Madras High Courts and holds that evidence 

as to subsequent acts and conducts of parties are nofadmis- 19*16 (a). 


sible to show that a document is really not what it purports Discuss ^the 
to be The Calcutta High Court also has recently held that y> 


where the terms of a contract are unambiguous, no evidence Legge (23 All 

( an be given of the conduct of the parties in contravention of JJ^iaTrefer- 

such teims. (32 C. L. J. 1 5 » 19 and 402 ; 24 C. W. N. 874). ence to the 

[Problems : (1) At the time of the execution of a 

conveyance for a garden the purchaser executed an agree- Cft bie to the 

irant m his vendor's favour to re-sell garden to him facts of the 

• case 

at a stated price within a stated time. The purchaser was c.U. 1919(b). 
put in possession. Without exercising his right of purchase Is evidence of 
according to the agreement and f after dxfciry of the time ^sribleto 

provided for the purpose, the vendor instituted a suit against show that a 

•transaction is. 

* As dictum of the Privy Council in 45 Cal. 320 was only an expreasion not what it 
, of ophlon ( obiter dictum ) aa the actual decision in the case rested on differ- 
rent grounds ( 68 1. C. 583. 1 
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what was de- 
cided in the 
following 
case : — 

Bal Kishen 
Das. v. 
Legge. 


purports the purchaser for redemption of the garden upon the alleged 

C.U. 6 1915(b) ^ S1S °* a mort E a ge with possession by way of conditional 

State briefly sale. At the trial the vendor seeks to adduce oral evidence 

dded itathe * n su PP ort °* allegations in variatiqn of the terms s et forth 

following in (he documents. How far is he entitled to do so ? C. U. 

1912 (a). The evidence is inadmissible. Oral evidence for 
Bal Kishen , , . . , . . _ 

Das. v. the purpose of ascei taming the intention of the parties to 

Legge. the deed is not admissible under thl section. (22 All. 149 

How fLr'oral *5 Mad. 7 ; 45 Cal. 320 P. C.)]. See above, 
evidence is (2) Parties enter into a sale deed with a content 

^ntrStaor P oraneous ora * agreement to treat it as a mortgage. Is it 
vary the terms open to any of the parties to plead the oral agreement ? 
of an instru- Bom. 1915 (a). No. See above. 

ment ? State . „ ,, , „ , ^ 

the facts of (3) A sells a piece of land to B by a deed for Rs. 1000. 

the case of a contemporaneous deed is executed by which the parties 

Legge, 22 All. a S ree that on a future date fixed the vendor will purchase 

149 and the back the land on payment of money to the vendee. The 

f down ui d vendee takes possession and receives profits. The vendor 

t hat case. does not exeicise his right of re-purchase. Some year after, 

C.U. 1923(a). ^ vc!n( ior brings a suit to enfor.ce his right of redemption as 

upon a mortgage by conditional sale In suppoit of his 

right he wants to produce oral evidence. Can he do it ? Give 

reasons for your answer and support it by authorities. 

C. U. 1926 \a). No. See above. 

(4) A tenancy was created by a written lease. The rent 
was payable partly in kind and partly in cash, and the parties 
expressly provided that if the rent payable in kind was not 
duty delivered, the tenant would be liable for a specified 
fixed sum. Is oral evidence admissible to prove an agreement 
to realise the market value of the produce ? C. U. 20 1 #). 
No. Oral evidence is not admissible to prove an agreement 
of the description which substantially varies the rights and 


liabilities of the parties as explicitly set out ia the instrument. 
(12 C. L. J. 649# 646)]. CL 21 C. W» Nt 740* 

Exception*. —In the following exceptional 
cases, however, extrinsic evidence, is admissibff to 
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contradict, vary, add to, or subtract from, the 
terms of a document : — 

(1) Any fact may be proved ( a ) which would 
invalidate any document, or which would en- 
title any person to any decree or order relating 
thereto, such as fraud, intimidation, illegality, want 
of due execution, want of capacity in any contract- 
ing party, want or failure of consideration or mis- 
take in fact or law. [Proviso (1) ] 

Illustrations . — (✓/) A enters into a written contract with 
B to work certain mines, the propeity of B, upon certain 
terms. A was induced to do so by a misrepresentation of B*s 
as to their value. This fact may be proved. 

(e) A institutes a suit against B for the specific per- 
formance of a contract, and also prays that the contract 
may be re-formed # as to one of its provisions, as that 
provision was inserted in it by mistake. A may prove that 
such a mistake was made as would by law entitle him to 
have the contract 1 e-formed. 


(i) A applies to 1 » for a debt due to A by sending a c.U. iq 24(a). 

receipt foi the money. B keeps the 1 eciept and docs not 

send the money. In a suit foi the amount A may piove this. 

Note.— This proviso applies to cases where evidence is “Oralevi- 

admitted to show that a contract is void or voidable, or ^Howed to* 

subject to re -formation, upon the ground of fraud, duress, contradict 

illegality etc. m its inception. From* the use of the words vai y»*dd 10 
, , ,, . , . , , • , or subtract 

such as” in the proviso, it is clear that the instances given from the 

are not exhaustive. They are set out by way* of illustrations ter ™* of a 
on!*. (32 Cal. 437). * d£n«ent." 

The rule of evidence embodied in S. 92 that parol testi- Dimas the 
mony cannot be received to contradict, wery, add to, or a^^o^uch'a 
substract from, the terms of a written document clearly rule, 
implies that the document in which the terms of any 
confagjj&t, grant or other disposition of property are en- asmanagn of 
gram are* valid documents. The rule is, therefore, a Cotton Will* 

16 



24 ? 

A regularly 
stamped 
agreement h 
drawn up by 
an attorney. 
Can A prove 
by oral 
evidence 
that B fraudu- 
lently induced 
him to belicw 
that he (B) 
had previous 
experience of 
the working 
of a Cotton 
Mill ? All. 
vqi6. 


Is evidence to 
vary the 
amount of 
consideration 
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not infringed by admission of parol evidence showing 
that the instrument is altogether void, or never had 
any legal existence or binding force. The first part of the 
proviso, therefore, lays down that “any fact may be proved 
which would invalidate any document”. Thus a party to a 
written contract pleading that it is by way of wager only and 
not a genuine transaction, is entitled under S. 92, Proviso I, 
of the Evidence Act to adduce 01 al evidence of substantiate 
his plea. (52 Cal. 4 87 I* . B.) 

The distinction between the first part and the second 
part of the proviso is that the former 1 efers to facts which 
would wholly invalidate a written document on the ground 
of fraud etc:, whereas latter part refers to facts which though 
may not wholly invalidate the document but some rectifica- 
tion in its terms is necessary to express the real intention 
of the parties Vide S. 31 of the Specific Relief Act and 
ill. (e) to this section. (Sai kar). * 

The words “or which would entile thereto” mean, that 

m cases in which a party is entitled to a decree or order foi 
rectification of any written instrument, he is entitled to 
adduce oral evidence of those facts which would entitle 
him to a decree or order foi rectification. This will be more 
clearly undei stood when read with Ss. 31-34 of the Specitk 
Relief Act. 

Notwithstanding an admission in a sale-deed that the 
consideration has been received, it is open .to the vendoi to 
prove that no consideration has actually been paid. The 
Evidence Act cjoes not say that no statement of fact in a 
written instrument may be contradicted but the terms outlie 
contract may not be varied etc. Sec. 92 does not prevent a 
party to a contract from showing that there was no considera- 
tion or that the consideration was different from that mention- 
ed in the contract. (4 C. W. N. 485 ; 25 C W. N. 942). But 
though want or failure or difference in kmd of the considera- 
tion may be proved, still oral evidence may not be given. to 
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x :u y the amount of consideration mentioned in a registered recited in a 
deed. (27 C. W. N. 496). When one of the parties to a deed admi- 
ts under any of the provisions of this section permitted to go C.U. 1924(b). 
into oral evidence, it is open to the other party also to rebut 
that evidence by oral evidence. (5 C. W. N. 1 58). 

Mistake may exist either (1) in the intention of the 
parties or (2) in rendering their intention into words. As 
le^ards the first, an agreement is void when both parties are 
under a mistake as to a matter of fact or a law not in force 
m British India. In such cases there is no contract at all. 

Mat a contract is not voidable merely because of the mistake 
one party as to matter of fact or as to a law in foice in 
Mritish India. Oral evidence is admissible of such mistake, 
u Inch, if established, shows that there was no agreement at 
.iil. As regards the second, an agreement is not void, if 
the mistake be orfe w rendei ing the intention of the parties 
into words for which a remedy may be obtained by the re- 
fmmation of a document. In such a case there is an 
.i“ieement, but the words in which it is expressed do not 
u^htly represent the meaning of the paities. When thiough 
fraud or mutual mistake a contract or other instrument does 
not truly express the intention of the parties, either may 
institute a suit to ha\e the instrument rectified and oral 
evidence is admissible to correct the mistake. (See 28 Bom. 
l2o ; 38 Mad. 226' ; Taylor on Evidence, Ss. 1139-40, 

Woodroflfe & Ameer Ali p. 595* Conn act Act, Ss. 20-22 
,ind Specific Relief Act. S 31). 

[Problem : A institutes a civil suit against B, for the 
iceSvery of a property X, which, A alleges B sold to him 
r.long with other propeities by a conveyance which has 
accidentally omitted to mention the propcrty # X, but in which 
conveyance a blank space has been left which, it is alleged 
by A, B- intended to fill up by inserting the description of 
the property X. A says that he holds letters from B showing 
that he mteA&ed to convey to him (A) the property X, along 
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All. 1916 ; 
Bom. 1917(a), 


A hires a 
lodging of B. 
A stamped 
agreement is 
drawn up. B 
sues A on the 
agreement. 
Can A prove 
an oral agree- 
ment showing 
that the 
letting was 
only to come 
into operation 
if A was 
transferred to 
Allahabad ? 
All. 1916. 


with the other properties mentioned m the deed. Can A 
prove those letters in his suit against B, in support of his 
contention ? Give reasons for your answer. C. U. 1918 (a). 
Sec Pioviso (1) and ill. (e) to S. 92.]. * 

( 2 ) The existence of any separate oral agree- 
ment a« to any matter on which a document is 
silent, and which is not inconsistent with its terms, 
may be proved [Proviso (2).] 

Illustrations.— (f) A orders goods of B by a letter 111 
which nothing is said as to the time of payment, and accepts 
the goods on delivery. B sues A for the price. A may 
show that the goods were supplied on credit for a term 
still unexpired. 

( g ) A sells B a horse and verbally warrants him sound. 
A gives B a paper m these words : “Bought of A a hoise 
for Rs. 500.” B may prove the verbal l^jarranty. 

(h) A hires lodgings of B, and gives B a card on which is 
written “Rooms Rs. 200, a month.” A may prove a verbal 
agreement that these terms were to include partial board. 

Not©. — Under this Proviso proof of any collateral pai ol 
agreememt which does not interfere with the terms of the 
contract may be given. Parties can prove that either con- 
temporaneously 01 as a preliminary measure, they enteied 
into a distinct oral agreement on some collateral mattei. 
The only case in which oral evidence will be admitted 
under this proviso is (*) where the instrument is silent on 
the matter sought to be proved and {ii) the agreement to be 
proved is consistent with the term of the agreement . The oral 
evidence contemplated by this proviso will not be admitted, 
if it is, in any way, inconsistent with the terms of the written 
instrument (16 C. W. N. 66). When a promissory note was 
silent as to interest, a subsequent verbal agreement to pay 
interest was allowed to be proved. (12 C. L. R. 163). 

In considering, whether or not this Proviso applies, 
the Court shall have regard to the formality of the document. 
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The principal rule applies only to formally complete con- 
tracts ; for in such, it is reasonable to suppose that the 
pai ties have se| down all they intended, and omitted nothing. 
This presumption becomes weaker, as the document is found 
to be less formal. A hires lodgings of B for a year and a 
irgularly stamped agaeement, drawn up by an attorney is 
made between them. 4 is silent on the subject of board. 
\ may not prove that board was included in the term ver- 
bally. If a document is very foimal in its terms and care- 
fully drawn up, it would be reasonable to presume that the 
whole intention of the parties was expressed, and that any- 
thing omitted was deliberately intended to be excluded 
in which case no oral admission would be permitted 
(Markby). And in the case of memorandum of agreements 
cb\, as we are not bound to presume that eveiy thing has 
been reduced toweling, parol testimony to prove additional 
terms, etc., is reasonably enough admissible. The rule being 
confined to formal and complete documents a mere receipt 
in geneial may be invalidated by parol evidence of fraud 
o : mistake. So, of a loose memorandum which does not 
profess to embody the whole of the parties* intentions. On 
this ground the section directs the Court in considering 
whether parol testimony is to *be admitted or not to have 
ieg «rd to the formality of the documents. See illustrations 
(iT and (//). 

(31 The existence of any separate oral agree- 
ment, constituting a condition precedent to the 
attaching of any obligation unde** ?yiy such con- 
tract, grant or disposition of property, may be 
proved. [Proviso 13.) ] • 

Illustration A and B make a contract in writing and 
orally agree that it shall take effect upon the happening of a 
certain contingency. The writing is left with B» who sues 
A upon it. A may show the circumstances under which it 
was delivere*!. 
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Note. — -The meaning of this Proviso is that a contem- 
poraneous oral agreement to the effect that a written contract 
was to be of no foi ce or effect, and that it was to impose no 
obligation at all until the happening of a certain event may 
be proved. 125 Cal. 101). The admission of such evidence 
shows that the conti act was never to come into operation as 
a conti act at all unless the condition C precedent was complied 
with ; it neither varies nor contradicts the writing but 
suspends the commencement of the obligation. (2 C. W. N. 
188 ; Woodrofle, 598). Wheie the plaintiff purported to 
sell certain land to the defendants under a deed of sale, and 
there was an arrangement that the deed should take effect 
only if the defendents succeeded in getting possession of the 
property m a suit ' held that oral evidence of the arrange- 
ment was admissible in evidence under Proviso (3) to S. 92 ; 
such possession being a condition precedent to the attaching 
of any obligation under the contract. ?9 M. L. J. 450129 
C. L. J. 478 ; 44 All. 421 ; 11 I. C. 384 ). It may be proved 
by oral evidence that an instrument, apparently executed as 
a deed, had really been delivered simply as an escrow, 01 
that a document: signed as an agreement had not been inten- 
ded by the parties to operate as a present contract, but 
that it was .meant to be conditional on the happening of an 
event, which had never occurred*. (Taylor). 

The woids “any obligation 11 1 in this Proviso mean * 'any 
obligation whatever under the contract, and not some parti- 
cular obligation which the contract may contain.” The 
expression “condition precedent to the attaching of any obli- 
gation etc., means* a condition precedent to the contract being 
of any force or validity.” When at the time of a written con- 
tract being entered into, it is orally agreed between the par- 
ties that the written agreement shall not be of any force or 
validity, until some condition precedent has been performed, 
parol evidence of such oral evidence is admissible to show 
that the condition has not been performed and consequently 
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chat the written contract has not become binding. Until the 
condition is performed there is in fact no contract at all ; 
but where the contract has in fact become binding and has 
n part been performed, it is not permissible to show that 
some particular provision in the written contract is subject 
to an oral condition precedent. The distinction in point of 
law is that evidence to, vaiy the terms of an agreement 
in writing is not admissible, but evidence to show that there 
not an agreement at all is admissible. (6 Cal. 435). So 
the terms of a promissory note purporting to be an absolute 
'Migagement to pay on demand can not be varied by a 
'contemporaneous oral agieement constituting an undertaking 
on the part of the plaintiff not to enforce the note by a suit, 
till the happening of a ceitam event or implying that the 
legal ^ligation of payment was to be postponed to or made 
. onditional upon .the happening of a certain event. (2 C. 

W. N. 188). An oral agreement purporting to provide that 
the promise to pay on demand in a promissory note, though 
ibsolute m terms, was not to be enforceable by suit until 
the happening of a particular event t.e. the legal obligation 
to perform the promise was to be postponed, is not such 
in agreement as falls within the Proviso (25 Cal. 401). In a 
case where the defence was that one of the executants of the 
handnote signed it only as surety and that his liability was 
only'to the extent of standing as a surety for one month, it 
was held that this Proviso was inapplicable, as the liability 
attached from the date of the handnote and ceased upon the 
expiry of one month and the defence was not that no liability 
attached to the handnote until some eyent happened or 
something was done. (8 C. W. N. 101). • 

(41 The existence of any distinct subsequent 
oral agreement to rescind or modify any such 
contract, grant or disposition of property, may be 
proved, except in cases in which such contract, 
gr^nt or disposition of property is by law required 


nr 
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to be in writing, or has been registered according 
to the law in force for the time being as to the 
registration of documents. [ Proviso (4). J 

Note. — This Proviso incorporates the rule laid down by 
Lord Denham in Goss v. Nugent (5 R & Ad. 58, 65) who 
said . “After an agreement has been reduced into writing, it 
is competent to the parties, at anytime before breach of it, 
by a new contract not in writing either altogether to waive, 
dissolve or annul the formei agreement, 01 in any manner 
to add to, or subtract from or vary 01 qualify the terms of 
it and thus to make a new contract which is to be proved 
partly by the wiitten agreement and partly by the subse- 
quent verbal terms engrafted upon what will be thus left of 
the written agreement” ; but modifies that rule, in that it 
declares that the new contract cannot be a verbal lone in 
eases m which the old contract is (a) by law required to be 
in writing or (£) has been registered. (Woodroffe, 599). 
This Proviso deals with three points, viz., (1) where a 
transaction has been reduced into writing not because the 
law requires it to be so but foi the convenience of the 
parties, parol evidence of any subsequent oial agreement 
modifying 01 rescinding it altogether is admissible ; (2) wheie 
a matter has been reduced into writing according to the 
requirement of law such writing cannot be modified or 
rescinded by any subsequent oral agreement, except by 
another written document, and (3) similarly when the 
cantract or grant is in wiiting registered, whether or not 
writing or registration is compulsory, the rescission or 
modification of it* by a subsequent unwritten agreement 
cannot be proved. (Sarkar) 

(5) Any Visage or custom by which incidents 
not expressly mentioned in anv contract are 
usually annexed to contracts of that description 
may be proved : Provided that the annexing of 
such incident would not be 1 repugnant * to, or in* 
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consistent with, the express terms of the contract. 

[Proviso (5)]. 

Note. -Parol evidence of usage or custom is admissible 
to annex incidents to contracts, that is, to show what things 
die customarily treated as incidental and accessorial to the 
puncipal thing, which is the subject of the contract, or to 
which the instrument relates. For instances, when a bill of 
exchange or promissory note i s payable either at a fixed 
time or on demand m Great Britain, three days, called “days 
of grace” are added to the time of payment as fixed by the 
bill. But the mle for admitting evidence of usage must be 
t.iken always with this qualification, that the evidence pro- 
posed is not repugnant to or inconsistent with the written 
contract. 

(6) Any fact may be proved, which shows in 
what manner thg language of a document is related 
to existing tacts [Proviso (61]. 

Note. — Every document must to some extent be 
interpreted by circumstances. However accuiate and detailed 
d description of things and persons may be, oral evidence is 
always wanted to show that persons and things answering 
the description exist ; and thefore in every case whatever 
evei y fact must be allowed to be proved to which the docu- 
ment does or probably may refer. ( Secs. 93-97 partly 
develop and paitly restiict the principle laid down by this 
Proviso). Extrinsic evidence of every material fact which 
will enable the court to ascertain the nature and qualities of 
anjnstrument or in other words, to identify $ the persons to 
u hoin and the things to which the instrument refers must 
of necessity be received. (Taylor). 

'II. Admissibility of extraneous evidence 
to interpret documents. (Secs. 93-100). 

Though extraneous evidence is generally inadmissible to 
supersede (S. 91) or to control i. 0. to contradict, vary , add to denee to 

or subtract from, the terms of a document (S. 92) -it may yet » 

9 9 writing. 
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'Exclusion of 
evidence lo 
explain or 
amend am- 
biguous 
documents. 

C. U. 1906. 


be admissible m did of and to explain the document. Secs. 
93-100 embody the rules as to the admissibility o{ extraneous 
evidence to interpret documents. These rules are 

1. When the language used in a document is, 
on its face, ambiguous? or defective, eviden e may 
not be given of facts which would show its meaning 
or supply its defects. (S. 93) 

Illustrations : — (a) A agrees inVriting to sell a horse to 
U for Rs. 1000 or Rs. 1,500. Evidence cannot be given to 
show which price was to be given. 


Specify the W A deed contains blanks. Evidence cannot be given of 
cases in which facts which would show how they were meant to be filled, 
secondary evi- Notes. — Under this section, if the language of a deed 

missible to is, on its face, ambiguous or defective, no evidence can be 


modify or 
control the 
effect of docu 
merits ad- 
mitted in 
evidence. 
Mad. 1916. 
State the 
rules as to the 
exclusion and 
admission of 
-evidence to 
explain and 
amend docu- 
ments. Bom. 
1893, All. 
1920 ( Vide 
Ss. 93-94)- 


given to make it certain. This section embodies the rule 
with regard to "patent * 1 ambiguities just' as Ss. 95-97 infra 
relate to “ latent ambiguities.*’ Patent ambiguities cannot be 
cleared up by extrinsic evidence. 

Ambiguities m documents are said to be either patint or 
latent^ the former arising when the instrument, on its face, 
is unintelligible as where in a will, the name of the legatee 
is left wholly blank ; the lattei arising where the words 
of the instrument are clear, but their application to the 
circumstances is doubtful as when a legacy is given to ,4 my 
niece Jane.” the testator having two neices of that name.* 

The present section is not intended to have the effect of 


Explain the 
distinction be- 
tween a( patent 
ambiguity 
and "latent 
ambiguity” 
in a document 
and discuss ■ 
the admis- 
sibility of 
extrinsic evi- 
dence to re- 
move such . 


* There are two sorts of ambiguities, patent and latent. Patent is that 
which appears to bt ambigous upon the deed or instrument : latent is that 
which scenes certain andi without ambiguity for anything which appears u|k>n 
the deed or instrument! but there is some collateral matter out of the deed 
that breeds the ambiguity (Bacon). m A good teat of the difference is to pul 
the instrument into the hands of an ordinary iateHif ent educated person. If 
on perusal, he sees no ambiguity but there la neeorthe lsss afr uneertaiaty as to 
its application, the ambiguity is latent s if he detects the ambfuity from merely 
rending the instrument, it is patent. Thus in ill. (b) to S. 93, the blanks would 
be patent ambiguities and they could not be filed in by parol testimony as to 
intention 'of the parties ate. In the fflustentfon to S. 95 no. one could detect 
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excluding evidence to explain abbreviations, illegible words, ambiguity. 

obsolete or provincial expressions, &c., which may in one f^J), ’27(b)? 

sense be said to be “ambiguous or defective” as to which 

r title S. 98 infra. It "applies to cases (1) in which either no ad^" 

meaning at all has been expressed, the sentence having been missible to 

left unfinished, as where there is a grant “of — to A” or a amb^uity 1 

grant of “Blackacre t s>— *' ; or ( 2 ) where, though the and when 

language is intelligible, it is such as to give rise to an obvious not * Give ah 
r . , .**11 example of 

uncertainty of meaning as when a man contracts to sell eac j 1 

“one of any hoises” or a horse for “Rs. tooo or 1 5000.” C.U. 1916(b). 

Here as the language expresses no definite meaning, if 

evidence were allowed to be given as to what the intention 

of the person using it was, the effect would be, not to 

interpret words, but to conjecture as to intentions and this 

the section forbids. (Cunningham). 

2. When' fenguage used in a document is Exclusion of 
plain in itself, and when it applies accurately to 
existing facts, evidence may not be given to show 25 on of PPl " 
that it was not meant to apply to such facts, document to 
(S. 94). e . xi j tin e fac . ts - 

Illustration : — A sells to 15 by deed “my estate at a property to* 
Rkmpur containing 100 bighas.” A has an estate at Rampur ‘*A and — M 
containing 100 bighas. Evidence may not be given of the 
fact that the estate meant to be sold was one situated at a evidence be 
•diffeiept place and of a different size. gj£ en a ^ t0 

Note.— The intention of the parties to a document whose d onor meant 
language is plain and unambiguous should be gathered from hy — / Give 
the language of the document itself, without resorting to 
surrounding circumstances for aid (3 Bom. L 9 . R. 768). Where 
the language in its ordinary sense properly applies to the 
facts without any difficulty, evidence to show that it bears a 
different meaning will be rejected, as it* contradicts the 
document. (R. & D). 

any .ambiguity from merely reading the instrument. The ambiguity does Jnot 
conaiet in the. language but ia introduced by eitrinafe dretanatancea, and the 
maain hqaod ex facto oritur amUgaam tterlficatioho faeti toUttar.” (Norton). 
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Evidence as 
to document 
unmeaning in 
reference to 
existing facts. 
When is ex- 
trinsic evi- 


3. \\ hen language used in a document \< plam 

in itself, but is unmeaning in reference to existing 
facts, evidence may be given to show that it was 
used in a peculiar sense. ('. 95). 

Illustration — A sells to B, by deed “my house m 


ribSeunder* 8 Calcutta.” A had no house in Calcutta but it appears that 
the I.E* Act ? he bad a house at Howrah of which B had been in possession 
Mad. 1919(a). since the execution of the deed. These facts may be proved 


to show that the deed 1 elated to the house at Howrah. 


Note. — This section and S. 97 contain important 
exceptions to the general rule laid down in S. 91. This 
section as well as Ss. 96 and 9 7 deal with latent ambiguities, 
that is, where language of the document, on the face of it, 
is not ambiguous, but difficulty arises in its application tc 
the existing facts. 


4. When facts are such that tl|p language used 
might have been meant to apply to any one, and 
could not have been meant to apply to more than 
one, of several persons or things, evidence may be 
given of facts which show which of those persons 
or things it was intended to apply to (S. 


Evidence to 
application of 
language 
which can 
apply to one 
of several 
persons. 

What are the 

provisos to the Illustrations— (a) A agrees to sell to B, for Rs. 1000 “My 

enacted by^he w hite horse J* A has two white horses. Evidence may be 
given of facts which show which of them was meant. 

(£) A agrees to accompany B to Haidarabad, Evidence 
may be given of facts showing whether Haidarabad in the 
Dekhan or Haidarabad in Sindh was meant. 


I. E. Act ex 
eluding evi- 
dence of oral 
agreements or 
statements in 
the case of 
written con- 
tracts etc. 

C. U. 1903. 


Notes — This section also deals with latent ambiguity. 
It modifies the rule laid down in S. 94 by providing tflat 
. where the language of a document correctly describes two 
sets of circumtai^ces but could not have been intended to 
to apply to both, evidence may be given to show to which 


set it was intended to apply. 

Evidence as 5 - When the language used applies partly to 
to application one set of existing facts, and partly, to another set 
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jf existing facts, but the whole of it does not apply 
correctly to either, evidence may be given to show 
to which of the two it was meant to apply. (S. 9 7). 

Iliusf ration .— A a gfees to sell B “my land at X in the 
occupation of Y.” A has land at X, but not in the occupation 
of Y and he has land in the occupation of Y but it is not X. 
Evidence may be given pf facts showing which he meant 
to sell. 

Not©. — This section is only an extention of the rule laid 
down in S. 95. It is based on the maxim “ falsa demonstra- 
tion on nocet *' (a false description does not vitiate the 
the document). 

6. Evidence may be given to show the mean- 
ing of illegible or not commonly intelligible charac- 
ter^ of foreign, obsolete, technical, local and pro- 
vincial expression^, of abbreviations and of words 
used in a particular sense. (S. 98). 

Illustration. — A, a sculptoi, agiees to sell to B “all my 
model.” A has both models and modelling tools. Evidence 
may be given to show which he meant to sell. 


of language to 
one of two 
sets of facts to 
neither of 
which the 
whole correct- 
ly applies. 
Bom. 1917(a). 


Explain and 
illustrate the 
maxim “Falsa 
etc." Bom. 

1893. 

Evidence as 
to meaning of 
illegible 
characters etc. 


7. Persons who are not parties to a document who may 
or their representatives in interest, may give evi give evidence 
dence of any facts tending to show a contempora- vimnTterms 
neous agreement varying the terms of the docu- 0 f documents, 
ment* <S. 99 . 


illustration— A and B make a contract in writing that B c U a© (a) 
shall sell A certain cotton, to be paid for on delivery At 
the same time they make an oral agreement that three 
mbnths’ credit shall be given to A. This could not be shown 
as between A and B, but it might be 'shown by C, if it 
affected his interest. t 

Note. — This section provides an exception to the general 
rule laid down in S. Q2. It enables strangers to an instrument 
to prove real nature of the transaction by parol evidence. 

When therefore A purported to make a gift of land to his 
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daughter B, it was open to a ci editor of A v the husband of 
B, to prove by oral evidence that the transaction was in 
reality a sale to X and that the property was consequently 
liable to be attached and sold in execution of a decree ob- 
tained against him (2 C. L. J. 338). Where there was 
a dispute between a father and his daughtei about certain 
properties comprised in a sale-deed ^ executed in favour of 
the daughter, whose contention was that the transaction, 
purporting to be a sale-deed, was really a gift in her favour, 
and the father contendi ng that the document was leally a 
sale in his favour in tenant* of his daughter, — held that oral 
evidence in support of the gift set up by the daughter was 
admissible ; for, the question did not arise between the 
parties to the instrument, as though both the father and the 
daughter claimed thiough one and the same person, yet as 
fai as the present matter was concerned, they could not be 
treated as parties contracting with eaJh othei, and the 
question was not one aiising as between the parties to an 
instrument or their prnies (27 Mad. 329). See Notes heading 
‘‘Non-applicability of the section” under S. 92 supra. 

The word “vaiying” is not r.estucted to “varying” in 
contradistinction to “contradicting, adding 01 subtracting” 
from the terpis of a document. It embraces contradictions, 
additions and subtractions. (Cunningham). 

The rule excluding pai ol evidence to \ ary or contradict 
w iitten instruments is applicable only in suits between the 
parties to the instruments. These latter are to blame if the 
writing contain| what was not intended or omits what it 
should have contained. But third persons are not tope 
prejudiced by things recited in writing contrary to the truth 
thiough the ignorance, caielessness or fraud of the parties 
or thereby precluded from proving the truth, however con- 
tradictory it may be to the written statement. (Taylor). 

N \ B. Nothing in this chapter contained shall 
be taken to. affect any .of the provisions ol the 


* 
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Indian Succession Act (X of 1865) as to the con- 
struction of wills. (S 100). 

Note. — With iegard to wills and their interpretation, 
special provision is made in Chapter VI of the Succession 
\ct, 1925 the provisions of which arc not affected by any- 
thing in this chaptei. 

[Problems . (1) 'fhe ounei of certain property agreed 
to sell it to A and the contract provided that the conveyance 
should contain a covenant by A restrictive of the user of 
1 he propeity for the benefit of adjoining propei ty owned by 
the vendoi. The conveyance was drawn up and it recited 
the fact of the prioi agreement, but the conveyance did not 
< ontain the covenant agreed upon. Will the rights of the 
paities be governed by the conveyance or by the conveyance 
1 tad with leference to the antecedent agreement ? All. 
1917. (See Foot-^ote under S. 92 supra). 

(2) A supplied goods to B and the latter executed a pio- 
missory note in part payment of the goods supplied. A sued 
upon the promissory-note. B pleaded that there was an 
ni al agreement contemporaneous with the promissory-note 
made by A that B was not to be called upon to pay if the 
^oods supplied should be unequal to sample. The goods 
weie letamed by 1> but he proved that they were unequal to 
sample. Would evidence in support of the oral agieement 
he admissible and if not, why not ? All. 1917. [See S, 92, 
ill. (< b ) and notes undei Proviso (3) to S. 92]. 

(3) A executes a sale-deed of land ig favour of his 
daughter B. On B’s death soon after, A cues B*s husband 

for a declaration that the sale was not £ real tiaasaction, 
and that it was only intended to vest the property in B if 
she survived A, C contends that the transaction was a valid- 
sale to himself, B’sA&ifte only appearing in the deed bitumi 
for him. Examine whether the contentions , of A and C or 
ot either. 0 an rbe proved , voder English .and . Indian {-aw. 
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Mod. 1016 . Vids Notes under S. 92 and S. 99, notes at 
p. 253 et seq. ), 

(4) A and B jointly execute a promissory note to C. In 
a suit by C against A and B, B sets up an oral agreement 
by C at the time of the transaction that he was to be liable 
only as a surety for A. Is the agreement provable under 
English and Indian Law ? Mad. , 1916 . No. Evidence 
is not admissible to show that of two executants of a pin- 
missory note, one was only a surety. ( 24 M. L. J. 91 ; K 
C. W. N. 10 1). An executant of a promissory note is pre- 
cluded by Sec. 92 of the Evidence Act from setting up a 
contemporaneous oral agreement that he should not be made 
liable on the promissoiy note (20 M. L. J. 144) Cj 3 Cal 
174; 25 All. 337. 

(5) A sues B upon a pro-note payable on demand. A\ 
brother is indebted to Ti who offers to give evidence that it 
was agieed at the time the note was executed that A should 
not enforce the same until after his brother had paul B the 
debt. Is the evidence admissible ? C. U. 1901. (No .See 
S. 92, ill. (J) and notes under Proviso (3) to S. 92. 

(6) A leaves a will whereby he bequeaths to the childien 
of X certain Go\einment securities in equal shares. Oral 
evidence is offered to show who and how many children of 
X are. Is the evidence admissible ? C. U. 1901 ( Yes. See 
Proviso (6) to S. 92 supra . 

PART III. Production and Effect of 

« 

* Evidence; 

e 

Subject-matter of Part III.— The third part of the 
'Evidence Act relates to the production and effect of evi- 
dence. Three main topics with which the Law of Evidence 
is concerned, as has been said before, are 1 Relevancy of 
facts or what sort of facts may be proved in order to esta- 
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nlish the existence of the right, duty or liability defined by 
substantive law. II. Proof of relevant facts or what sort of 
evidence must be given of a fact which may be proved. III. 

Production of proof of relevant facts, by whom and in 
what manner the evidence must be produced by which any 
fact is to be proved. In the foregoing pages the answers to 
the first two questions h^ve been given. We shall now take up 
the third question which forms the subject-matter of this 
part of the Act. 

General scheme of Part III.— Part III consists of 
five Chapters (VII-XI) containing 67 sections ( 101-167 ). 

Chapter VII which relates to the burden of proof deals with 
the question as to which of the parties to the cause is bound 
to adduce the evidence which is to form the materials of 
belief on the question at issue, or in other words on which 
of the parties the; burden of proof lies. Chaptei VIII deals 
with the effect of evidence arising from estop pels as preclu- 
mg the admission of evidence upon the particular matter in 
respect of which the estoppels operate. Chapter IX which 
relates to witnesses deals with the subjec ts of competency 
and compellability of witnesses to give evidence. Chapter X 
lays down certain rules governing the examination of witness- 
es. Lastly, Chapter XI deals with the effect *of improper 
admission or exclusion of evidence. 

CHAPTER VII. — The Burden of Proof. 

(S«. 101-1 14). 

Chapter V[I deals with the subject of the burden of scheme'of (he 
p/oof. The subject of every judicial enq&iry is to produce chapter, 
in the mind of the Judge, jury or other deciding authority, a 
belief as to the existence or non-existence ,of certain facts, 
on which the rights or liabilities of the parties and the 
decision of the case depend. This belief is produced by 
presenting to the Judge’s mind various facts, which constitute 
the materials out of which his belief is to be formed. ,Tbc 


17 
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first part of the Act deals with the materials out of which the* 
Judge’s opinion is to be formed and the rest of the Act with 
the inodes in which that material is to be brought to the 
Judge’s mind, viz, by oral or documentary evidence accord- 
ing to the circumstances of the case. This, however, by no 
means exhausts all the topics which have to be considered 
with reference to the subject of proof . % There is, in the first 
place, the all-important question as to which of the parties 
before the court is bound to supply the evidence which is to 
be the material of the judged belief on the question in 
dispute, in othei words, on which of the parties the burden 
of proof lies. There are, as we have seen in section 56-58, 
certain facts which need not be proved by either party ; but 
all other facts can be found by the court only on legal proof, 
and the question as to whose duty it is to supply this is 
frequently of the most momentous consequence to the patties 
(C. & S). * 

Explain fully /Rules as to Burden of Proof — 1 (1) Whoever 
SV*i? tcn ! ei ii desires anv court to give judgment as to anv legal 
probandi lies right or liability dependent on the existence of 
on the party facts which he asserts must prove that those facts 
w ho substan- exist 
tialy asserts 

the affirmative (2) When a peison is bound to prove the 
of the issue. existence of any fact, it is said that the burden of 
wCt is meant proof lies on that person. • S. ior ■. 


by “burden Illustrations— (a) A desiies a Court to give judgment 

C U^^iolb), that B shall be punished for a crime which A says B has 
1915 (a). 1914 committed. A must prove that B has committed the crime 
Bom 19 1 894' W A desired a^Courl to give judgment that he is entitled 

1909 (b), to certain land in possession of B by reason of facts which 


1920 (a) ; 
Punj. 1917 ; 
All. 1919. 


he asserts and which B denies to be true, 
existence of thesef facts. 


A must prove the 


State some Note.*— The burden of proof or onus ftobandi is govern- 

mine whicl^of e< * by certain rules having their foundation in principles of 
the contending natural reason, to which an artificial weight is superadded 
OT?shoui<r tty the reason and policy of law. Every controversy ulti- 
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mately resolves itself into this, that certain facts or propo- 
sitions are asserted by one of the disputant parties* which 
;ue denied, or at least, not admitted, by the other. The party 
who asserts a fact or proposition must prove his assertion,— 
the burden of proof lies upon him ; and the party who 
denies that fact or proposition need not give any reasons or 
evidence to show the # contrary, until his adversary has at 
least said some probable grounds for belief of it. (Best). A 
person who brings another befoie a judicial tribunal must 
succeed by the strength of his own right and the clearness 
ot his own proof and must not rely on the want of right or 
the weakness of proof of his opponent (17 C. B. 72/. 

Boundary disputes— In a question of boundary 
disputes the onus of proof lies upon the plaintiff to prove 


prove the re- 
levant facts. 
C.U. 1914(a). 
What are the 
general prin- 
ciples regulat- 
ing the burd- 
en of proof ? 
Illustrate your 
answer by 
example. 

C.U. 1907 ; 
Bom. 1894, 
1910 (b), 20 
(a) ; Mad. 

*2i (a). 

What do 
you under- 
stand by ; — 
Onus 

probandi t 


by independent evidence his right to recover (10 M. I. A. All. 1917. 

Hi ; 10 C. L. R. 16® ; 13 M. I. A. 57 ). Thus where a plain- £ 

'iff seeks to establish his right to land by setting aside an burden of 

.i ward made by Government officers on a revenue survey p ^° of ' 

, - . ,,, ... whom does 

and by showing that the boundary laid down by such the burden of 

officers is erroneous, the burden of proof is on him and he P ro °f lie in 
must prote his allegations by independent evidence, dispute ? ^ 

• Ibid) Similarly when the defendant in a suit for recovery C.U. 1028(h) 

ot possession of land is clearly shown or found to have been 

in actual possession t of the disputed area, the onus falls on 

the plaintiff to establish his title. (27 C. L. I. 599 ). So also in 

a case of disputed boundary between a lakhiraj tenure 

and a Zemindar’s mal land, it lies upon the plaintiff to 

piovc the case set up by him. ( 8 W. R. *09 ; ro W. R. 

41}). But where a disputed line of division runs between 
waste lands, which have not been the subject of definite 
possession, the ordinary rule regarding the onus falling 
upon the plaintiff does not apply and it is the duty of 
the defendant as well as the plaintiff to aid the court in 
ascertaining the true boundary. (21 Cal. 504) When land is 
within the aunbit of the plaintiffs Zemmdary, and the defen- 
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dant sets up an adverse title by reason of an under-tenure, 
the burden of proof is on the defendant. ( io M. I, A. 165, 
171 ; 12 C. L. R. 457 ; 9 C. W. N. 144 ). But where the 
plaintiff admits that there is a how la within his zemindaries 
and that the defendant has land in that howla but alleges 
that he has exceeded the boundaries of that howla and has 
encroached upon his lands the onus is on the plaintiff to 
show that the defendent has encroached. (12 C. L. R. 457 ; 
9 C W. N. 144). When the defendant has obliterated the 
boundary mark, it is sufficient for the plaintiff to show the 
general direction of the boundary, and the onus of proof 
that the direction is wrongly stated lies on the defendant who 
obliterated the boundary mark. (25 W. R. 524). 

s* 2 . The burden of proof in a suit or proceeding 
lies on that person who would fail if no evidence 
at all were given on either side. (S. 102). 


Illustrations. — [a) A sues B for land of wh^h B is in 
possession, and which as A asserts, was left to A by the will 
of C, B*s father. If no evidence were given on either side, B 
would be entitled to retain his possession. Theiefove the 
burden of proof is on A. 

_ . ( 3 ) A sues B for money due on bond. The execution 

Piinj. 1917. 

of the bond' is admitted but B says that it was obtained by 
fraud, which A denies. Therefore the burden of proof is on B. 


What do you 
understand by 
“burden of 
proof ’ t 
Upon whom 
does burden 
of proof ordi- 
narily lie and 
how has it to 
be discharg- 
ed t Under 
*hal circum- 
stances may 
such burden 
be shifted? 

C. U, *10 <b). 


Note. — This section supplies a test which is frequently 
applied in the English cases, for the purpose of ascertaining 
on whom the burden of proof lies. There are two tests foi 
ascertaining on p'hich side the burden of proof lies : firsts 
it lies on the party* who would be unsuccessful, if no evi- 
dence were given o fi either side ; and secondly, it lies upon 
the party who would fail, if the particular allegation in 
question were struck out of the pleading. 

Whenever litigation exists somebody must go on with it ; 
the plaintiff is the first to begin \ if he does nothing he 
fails ; if he makes a ptima foci* case add nothing 
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is done to answer it the defendant fails. The test, 

therefore, as to the burden of proof simply is this. there any 

i , .... , . exception to 

to ask oneself which party will be successful if no evidence general rule 

is given or if no more evidence is given than has been given that a party,^ 

at a particular point of the case ; for it is obvious that as the move the 

controversy involved in the litigation travels on, the parties court mu9t 

from moment to mement may reach points at which ft^ e n ec es . 

onus of proof shifts and at which the tribunal will have to say sary for the 

that if the case stops there, it must be decided in a parti* 

cular manner. (Per Brown, L. J, in in Abrath v. N \ F ‘ Ry . 

Co L. R II App. cases 251). 

[Problem : A mortgage bond was executed by father 
of A in favour of father of B. In a suit by B against A, the 
plaintiff produced a certified copy of the bond from the 
Registration office as the original was lost. A admitted 
execution of the* bind by his father, but contended that the 
bond was not duly executed and attested according to law. 

On whom does the burden of proof lie to prove execution 
.tnd attestation ? C. U. 1924 (a). (.See above. )]. 

3 The burden of proof as to any particular criticise the 
fact lie*, on that person who wishes the court to rule that the 
believe in its existence unless it is provided by any ? n “ s p n ro t ^ ndi 
law that the proof of that fact shall lie on any par- J^J^who! 
ticular person. (S. 103). affirms and 

Illustration.— A prosecuted B foi theft and wishes the party^o^ 6 
court to believe that B admitted the theft to C. A must denies. Mad. 
prove the admission. B wishes the court to believe that at (W- 

the time in question, he was elsewhere. He must prove it. 

• 1 

Note.— The general principle of law is that the man 71^ general 

who brings another before a judical tribunal must rely on pmciple with 
the strength of his own proof and not on’the want of right [^jen^f 
or the weakness of proof in his adversary. When, however, proof may be 
the defendant or either litigant party iastead of denying 
what is alleged against him relies on some new matter which who denies to 
if true is an answer to it, the burden of proof changes side ; move the 
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Court must 
prove all facts 
necessary for 
that purpose. 
Illustrate. 

Are there 
any excep- 
tions to this 

r ieral rule ? 
U. *17(0). 


Burden of 
proving fact 
to be proved 
to make 
evidence 
admissible. 


and he in turn in bound to show a prim* facie case at least 
and if he leaves it imperfect the court will not assist him. 
This section is merely an amplification of the rule laid down 
in S. loi. 

% [Problem : — (ti) In a suit to recover property to which 
A alleged that he was entitled by inheritance from his 
natural father the defendant s plea* was that A had been 
adopted into another family and therefore, was no longer 
his natural fathers heir. On whom is the onus of proving 
the adoption ? (Generally he who sets up a case of adoption 
will have to prove the same : 21 1. C. 737.) If it be on the 
defendant, is that discharged by his producing certain deeds 
signed by A in which A had admitted his adoption, to none 
of which, howevei, the defendant was a party ? Can A let 
in evidence to rebut the presumption if any, arising from 
such deed ? ('five reasons, (b) In a suit jigamst a Railway 
Co. for damage for the death of a person caused by the 
explosion of dangerous goods permitted to be carried in a 
railway carriage by passengers, on whom is the burden of 
proof to show that the Company was guilty of negligence ? 
Mad. 1015. 

4 . The burden of proving any fact necessary 
to be proved in order to enable any person to give 
evidence of any other fact is on the person who 
wishes to give such evidence. ( S. 104 ). 

illustrations — (a) A wishes , to prove a dying declaration 
by B. A must prove B’s death. 

(1 b ) A wishes to prove by secondary' evidence, the 
contents of a lost document. A must prove that tfce 
document has been tfost 

Note.— The sum and substance of this section is that no 
person shall be eiftitled to give evidence of any fact, without 
first showing that he is legally entitled to do so. When it 
is necessary to render a particular evidence admissible that 
some fact should be proved, the burden of proving that fact 
lies on the person who wants to ns e the evidence. This 
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section should be read with Cl. 2 of S. 136 and with the 
illustrations attached to that section. 


5- When a person is accused of any offence, Burden of 
the burden of prcfving the existence of circum- 
stances bringing the case within any of the General accused 
Exception in the Indian Penal Code or within any comes within 
special exception or proviso contained in any other the exception 
part of the same C&de, or in any law defining the { l * s w ^ t 
offence, is upon him, and the court shall presume theburdenof 

the absence of such circumstances. (S. 105). proof may be 

thrown on the 

Illustrations : — (a) A, accused of murder, alleges that, by accused in a 
teason of unsoundness of mind, he did not know the nature 

of the act. The burden of proof is on A. State the pro- 

visions relat- 


(A) A, accused of murder, alleges that, by grave and 
sudden provocation he was deprived of the power of self- 
control. The burden of proof is on A- 

(f) S. 325 of the -Indian Penal Code provides that who- 
ever except m the case provided for by S. 335, voluntarily 
causes grievous hurt, shall be subject to certain punishments. 
A is charged with voluntarily causing grievous hurt under 
S. 325. The burden of proving the rase under S. 335 lies 
on A. 

Note. — This section is an exception to the general rule 
that in all criminal trials the burden of proving every fact 


ing to burden 
of proof in 
criminal 
cases. 

Mad. ( I 9 (b). 
Mention the 
exceptions to 
the rule that 
the burden of 
proof lies on 
the partv who 
asserts the 
affirmative of 
the question 
in dispute. 

All. TO 10 


essential to bring the charge home to the accused lies on the 
prosecution. When a person accused of an offence, sets up 
a general or special exception in his defence and pleads 
that the acts, alleged to have been committed by him, do 
not constitute an offence, as his case falfs under some of the 
general or special exceptions in the Penal Law, the burden 
-of establishing the circumstances which would bring the 
case within the exceptions lies on him. The court will 
presume the non-existence of any exception in the particular 
case and the accused pefson who relies on its existence has 
the burden of proof cast upon him. Before the passing of 
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Burden of 
proving bet 
specially 
within 
knowledge. 


Punj. 1917. 

Enumerate 
the instances 
in which the 
burden of 
proof is deter 
mined in 
particular 
cases not by 
rhe relation 


the Evidence Act, it was the duty of the prosecutor to- 
negative the existence of special exceptions. 

6. When any fact is especially within the 
knowledge of any person the 1 burden of proving 
that fact is upon him. (S 106). 

Illustrations : — (n) When a person does an act with some 
intention other than that which the, character and circums- 
tances of the act suggest, the burden of proving that inten- 
tion is upon him. 

(b) A is charged with travelling on a railway without 
a ticket. The burden of proving that he had a ticket is on. 
him. 

Note.— This section lays down the principle that wheie 
the subject-matter of an allegation lies peculiarly within the 
knowledge of any party to a suit that party must prove it, 
whether it be of an affirmative or of a negative charactei , 
and even though there be a presumption of law in his favour. 
“Where a hawker or pedlar stands chaiged with trading 


of the parties without a license, it is easy for him to produce his license 

but and so end the discussion, whereas it may throw the most 

sumptions. 7 

Bom. 1900. serious impediment in the way of prosecutor if he were 


Discuss the 
rule of pre- 
sumption as 
given in the 
1. E. Act 
when the 


bound to prove that the hawker was not licensed. So in an 
action for practising as an apothecary without a certficate 
the defendant must produce his certificate.” (Norton on 
Evidence, 298). The general rule that a party who desires 


question is 
as to the 
death of a 
person known 
to have been 
alive within 
30 years and 
also of a 

C rson who 
s not been 
heard offer 

fc. 7 ?, *«7 (a). 
Burden of 
proving death 


to move the court must prove all facts necessaiy for that 
purpose (Ss, 101-105) is subject to two exceptions : — (1) He 
will not be required to prove such facts as are especially 
within the knowledge of the other party (S. 106) j and "(2) 
He will not be rdjuired to prove so much of his allegations 

in respect of which there is any presumption of law (Ss. 
107-113', or in s&me casts, of fact. (S. 114) in his favour. 

y’ 7. f l) When the question is whether a man is 
alive or dead and it is shown that he was alive 
within 30 years the burden of proving .that he i* 
dead is on the person who affirms it. (S. 107V 
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•la) But when the question is whether a man of pentms 
is alive or dead, and it is proved that he has not hm'been 
been heard of for 7 years by those who would alive within 1 
naturally have heard of him if he had been alive, 3° ye*” 
the burden of proving that lie is alive is shifted to paving that 
the persons who affirm it. (S. 108). a person is 

Note —These sections and the section following them • 1 ™**'*° **** 

■ ■»■ § , , not Been 

deal with certain instances of the presumption which exists in heanTof for 

favour of the continuance of human affairs, in the state in ^^ a ^ fr j nTV 

which they are once shown to be. Mr. Taylor observes ; j s whether^ 

“Various prima facie legal presumptions are founded on the person, 

* ontinuance or immutability, for a longer or shorter period, of j^^been 

human affairs, which experience tells us usually occurs. So alive within 

when the existence of a person or personal relation or a state Je a |j ear who 

of things is once proved, the law presumes that the person, must prove 

t elation or state of things continue to exist till the contrary . 

1 ' j... , . , dead ? How is- 

is shown or till a different presumption is raised from the t h e burden 

nature of the subject.” The rules contained in Ss. 107 and shifted^, ifhe 

108 do away with the rules of the Hindu and the Mahomedan b ear d 0 f f ot 

laws and establish a uniform rule upon the subject-matter 7 years ? 

both for the Hindus and the Mahometans as well as (b), 

others. . Explain cleat- 

S. 107 provides that if a person whose existence is m 

question is shown to have been alive within 30 years, the I, E. Act 

burden of proving him to be dead lies on the person affirming regulating the 

, , onus of proof 

it Thus according to this section there is a legal presump- on t h c ques- 
tion of continuance of life, if nothing is shown to the tion whether 
contrary. He who assails this presumption by asserting a i{J”or n de^ ? 
4 path must prove the truth of its allegation to rebut the Mad. 1915. 
legal presumption. Sec. 108 is proviso to S. 107 and it ^ons^ofthe" 
provides that if a man has not been heard of for 7 years by I, E. Act 

those persons who would naturally have hc&rd of him had he regulating the 
r onus of proof 

been alive, the presumption of continuance of life under S. agt0 question 

107 ceases and the burden of proving him to be alive lies whether a per • 

on the person asserting it by denying the death. ■ " al,ve ° r 

Ss. 107 and 108 deal frith the question whether a person Mad. *18 (a) 
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19(a), 90 (a), 

W. 

“Various pri- 
ma facie legal 
presumptions 
are founded 
on the conti- 
nuance or 
immutability 
for a longer 
or a shorter 
period of 
human affairs 
which 
experience 
tells us t 
usually 
oi cur”. 
Discuss this 
in the light of 
provisions of 
the I. E. Act 
when the 
question is 
as to the 
death of a 
person known 
to have been 
alive within 
30 years and 
also of a 
person who 
has not been 
heard of for 
7 years. 

C u. *24 (b). 
Burden of 
proof as to 
-relationship in 
the cases of 
partners, 
landlord and 
tenant, prin- 
cipal and 
agent. 


Burden of 
proof as to 
ownership. 


is alive or dead ; the law raises no presujnption as to the 
time of a person’s death. If therefore any one has to establish 
the precise period at which a person died, he must do so by 
evidence and can neither rely, on the one hand, upon the 
^reusmption of death nor on the other, upon the continuance 
of life. (23 Bom. 296). 

[Problem. — P, the reversioner f to the estate of X, 
became a Sanya si, had not been heard of for 9 years and no 
proof of his being alive was forthcoming. X's widow who 
was in possession of his estate alienated a portion, and the 
reversioner next after P instituted a suit to avoid the aliena- 
tion by X's widow. The defence was that the plaintiff could 
not maintain his suit as he was not the next reversionary 
heir, since P’s death had not been proved. Indicate the 
points that are open to the plaintiff to urge in support of his 
claim in the suit. C. U. 1912 (a). Under S. 108, P is 
presumed to be dead and the Plff. consequently becomes 
the next reversionary heir and as such competent to main- 
tain the suit]. 

8. When the question is whether persons are 
partner*-', landlord and tenant, or principal and 
aerent. and it has been shewn that they have been 
acting as «*uch, the burden of proving that they 
do not stapd, or have ceased to stand to each 
other in ’those relationships respectively, is on the 
person who affirms it. (S 109’. 

Note. — A partnership, agency, tenancy or other similar 
relation, once shown to exist is presumed to continue till it 
is proved to have? been dissolved. This section is founded 
on the presumption Jthat things once proved to have existed 
in a particular state are to be understood as continuing in 
that state until thocontrary is established by evidence either 
director circumstantial, 

9. When the question i« whether any person 
is owner of anything of which he is shown to be in 
possession, the burden of proving that he is not 
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the owner, is on the person who affirms that he is 
not- the owner. (S. 1 10). 

1 Note.— Possession affords prima facie presumption of 
ownership, for men generally own what they possess. “The 
presumption of right in a party who is in the possession of 
property is highly favoured in every system of jurisprudence : 
and seems to rest partly, on principles of natural justice, and 
partly on public policy.” (Best). 

«0. When there is a question as to the good proof of good 
f nth of a transaction between parties one of whom faith in 
stands to the other in a position of active conti transactions 
dence, the burden of proving the good faith of 
the transaction is on the party who is in a position relation of 
of active confidence. ( S. ill ). active 

Illustrations — (a) The good faith of a sale by a client 
to an attorney 1^ in question in a suit brought by the client. 

The burden of proving the good faith of the transaction is 
on the attorney. 

{b) The good faith of a sale by a son just come of age 
to a father is in question in a suit brought by the son. The 

burden of proving the good faith of the transaction is on 
the father. 

Not0.— Where a fiduciary or quasi-fiduciary relation 
exists, the burden of sustaining a transaction between the 
parties rests with the party who stands in such a relation and 
is benefited by it. The illustrations attached to the section 
only mention two of such relationship by way of examples. 

There are other confidential or fiduciary relationship (e. 
between guardian and ward, between spirifeal adviser and 
disciple, between medical attendant and Ijis patient, between 
trustee and cestut gut trust, between husband and wife &c. ) 
to which also the principle laid down in this*section applies. 

The general rule being that the burden of proof lies on 
the person who seeks to set aside a completed transaction, 
this section, provides that the burden' shall be shifted when 
it appears that ns between the person seeking such reifefon 
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the statutory 
meaning of 
'Conclusive 
proof* 
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Birth during 
marriage 
conclusive 
proof of 
legitimacy. 


What pre- 
sumption will 
the court 
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Bom. *19 (a) 
Mad. *20 (b j 
19 ** 0 >). 
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the ground of fraud or undue influence and the person 
against whom the relief is sought there is a special relation 
of a confidential or fiduciary character. The reason why the 
burden of proving good faith is, by way of exception to the 
general rule, cast upon the defendant, is that if it were’ not 
so, the transaction could rarely be satisfactorily enquired 
into. The plaintiff having been entirely in the hands of the 
defendant would be destitute of means of proving affirma- 
tively the mala fide* of the transaction ; whilst the defendant 
may in such a transaction fairly be subjected to the duty not 
only of dealing honestly but of preserving clear evidence 
that he has done so. (W. & A.) 

11. The fact that any person was born during 
the continuance of a valid marriage between his 
mother and any man or within 280 days after its 
dissolution, the mother remaining unmarried, shall 
be conclusive proof that he is the f legitimate son of 
than man, unless it can be shewn that the parties 
to the marriage had no access to each other at any 
time when he could have been begotten. (S. 1 12). 

Note.— The preceding section deals with cases where 
the presumption being one way, it is foi the other party to 
’ rebut the presumption by evidence in his favour. Secs. 112- 
1 13 furnish additional cases of presumptions regulating onu * 
of proof. But here, no evidence to the contrary is admissi- 
ble— the facts being conclusive proofs. 

12. A notification in the Gazette of India that 
any portion of British territory has been ceded to 
any Native State, Prince or Ruler, shall be con- 
clusive proof tljat a valid cession of such territory 
took place at tfie date mentioned in such notifica- 

- tion. (S. 1 13). 

Note. — It has been decided by the Privy Council in 
k Bom. 367 that this section is a dead letter* 

13. The Court map presume the existence .of 
any fact which it thinks likely to have happened. 
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regard being had to the common course of natural 
events, human conduct and public and private 
business, in their relation to the facts of the parti- 
cular case. (S. 114). 

Illustrations .* — The Court may presume — 

(a) That a man who is in possession of stolen goods, p un j # I9I ^ 
soon after the theft, is either the thief or has received the 
.roods knowing them to be stolen, unless he can account for 
his possession. 

(£) That an accomplice is unworthy of credit, unless he 
is corroborated in material particulars. 

(*) That a bill of exchange accepted or endorsed, was 
accepted or endorsed for good consideration. 

(, ft ) That a thing or state of things which has been shown 
to be in existence within a period shorter than that within 
which such thing t or state of things usually cease to exist, 

>s still is existence. 9 

(*) That judicial and official acts have been regularly 
performed. 

( /) That the common course of business has been follow- 
ed m particular cases. 

(^) That evidence, which could be, and is not, produced, Mad ’ I9I7 “ 
would, if produced, be unfavourable to the person who with- 
holds it. 

(A) That if a man refuse to answer a question which he 
is not compelled to answer by law, the answer if given, 
would be unfavourable to him. 

* The presumptions mentioned in S. 114 fall under three classes : — (1) 

Preemptions arising from the common course of .nahiral events. (2) Pre- 
sumptions arising from the common course of human oonduct. (3) Presump- 
tions arising from the common oourse of public and private business HI. (d) 
refers to the first class, ills. fa). 16) Kg), Kh) snd (0 to the second class 
and fits. ( c), (e) and ( / ) to the third class. Ip the illustrations a number] 
of the most familiar presumptions of the English law are given, and It ia 
shown in the first part of the Ulustrationa how the Court might be justified 
in following them, and In the second, how other circumstance* might justify 
the Court ia sotfing them aside. 
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(/) That when a document creating an obligation is in 
the hands of the obligor the obligation has been discharged. 

But the Court shall also have regard to such^ facts as 
the following in considering whether 1 such maxims do-or-do 
not apply to the particul ar case before it : — 

As to illustration (a)— A shop-keeper has in his till a 
marked rupee soon after it was stylen, and cannot account 
for its possession specifically, but is continually « receiving 
rupees in the course of business. 

As to illustration (J)— A fc a person of the highest charactei 
is tried for causing a man’s death by an act of negligence 
in ai ranging certain machinery. B, a person of equally good 
character, whe also took part in the arrangement, described 
precisely what was done, and admits and explains the 
common carelessness of A and himself ; 

As to illustration (3) — A crime is comjmitted by several 
person. A, B, and C, three of the crinyrfals are captured on 
the spot and kept apart from each other. Each gives an 
account of the crime implicating D, and the accounts 
corroborate each other in such a manner as to render 
pievious concert highly improbable : 

As to illustration (r) — A, the drawer of a bill of exchange, 
was a man of business. B, the acceptor, was a young and 
ignorant person, completely under A’s influence. 

As to illustration (d) — It is proved that a river ran in a 
cei tain course five yeais ago, but it is shown that there have 
been floods since that time, which might change its course * 

At to illustration (*) — A judicial act, the regularity of 
which is in question; was performed under exceptional 

, c 

circumstances. 

As to illustrctfion ( f ) — The question is, whether a letter 
was received, ft is shown to have been posted, but the 
usual course of the post was interrupted by disturbances : 

As to illustration (^)— A man refuses to produce a docu- 
ment which would bear on a contract of small importance 
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on which he is sued, but tohich might also injure the feelings^ 
and reputation of his family : 

As to illustration (A)— A man refuses to answer a question* 
which he is not compelled by law to answer, but the answer 
to it might cause loss to him in matters unconnected with* 
the matter in relation to which it is asked : 

As to illustration (i \~ A bond is in possession of the 

obligor, but the circumstances of the case ate such that he 
may have stolen it. 

' Note. — In the preceding sections, as the law directs on* 
u horn the burden of proof is to lie, the judge is bound in 
every instance to presume against the party on whom the 
bin den of proof is directed to lie and no option is given to 
lmn as to whether he mill presume the fact or not. Besides 
these obligatory presumptions in which the direct enactment 
or the law supersedes any reasoning process in the judge’s 
mind, there is a larjfle class of presumptions where room is 
still left for the judge to exercise his powers of inference, 
.uid wheie the lule of law merely assists the reasoning 
piocess by which the result in each case is arrived at. In 
these cases accordingly, the Judge can throw the buiden 
of proof on whichever side he chooses by presuming the fact 
or by calling fot proof of it in the first instance. Cases of 
this nature are dealt with in Sec. 114 which provides in effect 
that wherever the ordinary course of human events and the 
general tendency of human character render it probable, 
under the circumstances of the case, that a thing is true, the 
< ourt is at liberty to presume its truth, or exempt the party 
•issfrting it from the necessity of proof in t^e first instance^ 
md to throw upon the party who denies it the burden of 
showing that it is not true. Whether in any particular case it 
is safe to do so> is a question which the Judgl must decide 
for himself according to his judgment This is made clear 
hy the illustrations. It is for example, likely in the natural 
1 ourse of things that a man, who is found! in possession of 
stolen goods shortly after the theft and who cannot account » 
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for their possession, has either stolen them or received them 
with a guilty knowledge. The court may, therefore, presume 
this to be so, if it thinks well. But cases may arise in which 
such a presumption would be most unfair. A marked 
lupee is traced to a shop-keeper’s till ; he can give no 
specific account as to how it got there, yet it need not even 
raise a suspicion against him. So n again, the court may 
presume, as being in accordance with the common course of 
things, that an accomplice is unworthy of credit ; but there 
are cases in which, from the character of the parties and of 
the offence charged, the most implicit reliance may be placed 
on what an accomplice says. So again, the court may 
presume that evidence which might be and is not produced 
would be unfavourable to the party not producing it ; but it 
might well be that special circumstances, as, for instance, 
family consideiations, would prevent a party from calling a 
witness whose evidence would be iij c the highest degi ee 
favourable to his cause and it would be therefore, unfair to 
make the usual presumption. Such presumptions ought not 
therefore to be obligatory. In all these, and similar cases 

the J udge may presume ; it is for him to decide whether or 
not he ought to do so. 1 C. & S). 

Illustration (/)— A notice to quit was given by a 
C.U. 1922(4). registered pogt but the letter was xeturned by the post office, 
the addressee having refused to accept it. He that under 
Sec. 1 14 of the Evidence Act, the Court was entitled to 
presume that the letter containing the notice reached the 
defendant and the fact that the letter was returned by the 
post office as ndt accepted by the addressee did not destroy 
the presumption (23 (J. W N. 319 ; 24 C. W f N. 478 ; 54 I. 
C. 5). If a letter properly directed containing a notice to 
quit is proved tef have been put into the Post Office, it is 
presumed that the letter reached its destination at the 
proper time according to the regular course of business of 
the Post Office and was received by the person to whom it 
was addressed. That presumption would apptywtfh greater 
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*force to registered letter. (46 Cal. 458, P. C. 5 23 C. W. 
N. 77. P. C.) When it is proved that a notice was sent by 
registered post and a postal acknowledgment purporting to 
have been signed by the addressee is produced and proved, 
the presumption is that the notice was served and m the ab- 
sence of a rebuttal of this presumption, service should 
be held to have been proved. (33 C. W. N. 359 ) 
If a person lefused to receive a registered letter 
addressed and tendered to him he must be held affected 
with knowledge of the contents of the letter which he 
refused to lead. (50 I. C. 194). The tender to and refusal 
oy the defendant of a cover sent by registered post and 
containing the notice to quit is sufficiently proved by the 
endorsement on the cover or envelope stating the defendants 
lefusal to receive that document. (17 C. W. N. 1073; T 5 
Cal. 681). But see 19 C. W. M. 489 and 48 I. C. 904. In 
the former case ltfias been held that proof of the fact that 
a letter correctly addressed has been posted and has not 
been received back through the Dead T.etter Office may 
justify the presumption that it had been delivered m due 
course of mail to the addressee but proof of the fact that a 
letter correctly addressed and duly posted has been returned 
by the Postal authorities does not justify the presumption 
that it has been so returned because it has been refused by 
the addressee, for it may well be that it has been returned 
because the addressee has not been found. The presump- 
tion mentioned in S. 114 is not a presumption of law but a 
presumption of fact and where the defendant pledges his 
oath that the cover was never tendered tp him, the presump- 
tion of regularity of official business cannot be treated as 
conclusive against him. In 48 I. C. 904* it has been held 
that where a defendant denies the receipt o t notice alleged to 
have been sent to him through registered post, it is incum- 
bent upon the plaintiff to call the 1 post-peon to prove that 
the registered post card was tendered to and was refused by 
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, the defendant An endorsement on the cover of a registered 
letter that it had been tendered to the addressee on a 
certain day and had been refused by him, is at best a record 
of a statement by a person and where the peon is not 
examined, is not admissible in proof of the facts recited 
therein, unless evidence is produced to justify its reception 
in evidence under S. 32 (2) or 33 of the Evidence Act. ( 20 
C. L. J. 455 ). 

[Problem.— A suit was instituted by A against B foi 
r ejectment from a house let to him. To prove service of 

UU. 1921(a). not j ce on b a registered cover, containing the notice, which 
was sent through Post Office but returned to A by the postal 
authorities, had been produced m the course of trial ; there 
was no oral evidence to show that the cover was posted, 
nor the postal peon examined to prove when and where the 
cover was tendered to 11 . The only oral evidence on the 
subject was a statement by the agent of A, who pledged his 
oath that he had given notice by a registered cover. B 
on the other hand, asserted in the course 1 of his deposition 
that the cover in question had never p&en tendered to him. 
Decide whether there was due service of notice on B or 
not. See above.] 

Illustration (g)— This illustration deals with the pre. 
sumption which arises from withholding evidence and from 
the spoliation or fabrication or suppression of evidence. 
In a suit for accounts the non-production of the account 
books by the party who has custody of them justifies the 
presumption under S. 114 U) that they have been withheld 
because if produced they would have been unfavourable to 
his case. (24 C. W. N.;iio). The presumption does not, 
however, relieve the opposite party altogether from the 
burden of proving his case and though the fact of spoliation 
standing alone may defeat, it cannot, of itself, sustafn a 
claim. ( Lawson, 13 7 ; W. & A. 786). 

f [Problem*:— A sues B on a sum alleged to be due upon 

G U. 25(A), a settlement of account. Instead of finding and proving the 
account current between himself and B, A produces e\ 1- 
dence to prove the admission of the debt. What risks, if 
any, does A run ? See above ahd also notes under S. 22 
anti ]. * 
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CHAPTER VIII— Estoppel. (Ss. 115-117.) Explain : — 

Estoppel, 

This Chapter deals with the subject of estoppel so far as C. U. 21 (6), 

it bears on the law of evidence. In this Chapter, we have 

, . . r * How does an 

to consider a class of cases in which persons may, by their admission 


previous conduct have disqualified themselves from making 
particular assertions in giving evidence. The law has a 


differ from an 
estoppel t 
What are the 


ngh+ to require a certain degree of consistency in those various forms 
who seek its aid, and therefore to specify the conditions AU^iy** * 
under which a suitor shall not be allowed to put forward a State the pro- 
claim or a ground of defence or to make an assertion, which J^e^E *Act 
is contradictory to something which he has on some former regaining 
occasion said or done. This principle is known as estoppel, 

Bon>. iq 1 6(0), 

Under the English law a man may be estopped by the what do you 


language of an instrument to which he is a party or of a 
record of legal proceedings, in which he was concerned, or 


understand by 
u Estoppel ?” ; 
Enumerate 


by his own conduct in some transaction, from setting up, and illustrate 
as against any person who was a party to that instrument 
or those proceedings or who was affected by that conduct, Estoppel. 
h contrary state of things. The following are the only ^^dctermi 
estoppels which are known to the Indian law : — (1) Estoppel n ing factor of 
by declaration or conduct (S. 1 1 5). (2) Estoppel of tenant ® a £h * 

and licensee (S. 116). (3) Estoppel of acceptor of bill of Bom. 1901, * 

exchange, bailee or licensee (S. 117). These thrae are the 1918(a). 
only cases in which a man is precluded by law from setting ^re^classes 6 
up what facts he pleases. Unless a case can be brought of estoppel 
within these sections, the mere fact that a statement is EngHslTLaw 
contained in a deed, to which some person is a party, will and how 


not disable him from endeavouring to prove »the contrary, “jjy kinds 
though it may be evidence of an admission on his part and recognised in 
render it difficult for him to do so. (C. & S.) £ E - 

Different kinds of Estoppels.— The# English law lg93f 
divides estoppels into three classes, namely, fi) estoppels C. U. ai 
by record, (2) estoppels by deed and (3) estoppels in pais . 

This chapter is concerned with estoppels of the last kind Explain the 


(V. e. in finis) ohly. 


expression 
“estoppel by 
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matter in 
pais.” Bom. 
1910 (a). 
Explain the 
doctrine of 
Estoppel. 
Bom. 1913(b). 
What do you 
understand by 
the rule of 
estoppel ? 
State and dis- 
cuss the case 
of Sarat 
Chandra Dey 
v. Gopal Ch 
Laha. 

C.U. 1919(a)- 

What is an 
estoppel and 
what are the 
different kinds 
of estoppel ? 
To what 
extent and 
under what 
conditions 
may negli- 
gent conduct 
on the part of 
a person oper- 
ate as an 
estoppel 
against him ? 
Bom. 1918(a). 
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Estoppel by ReoorcL— Estoppel by matter of record 
usually arises from the judgment of a competent court. A 
judgment of a court of competent jurisdiction operates as 
an estoppel precluding the parties* and their privies from 
again agitating the matters decided between them. This 
kind of estoppel is chiefly concerned with the effect of 
judgment and their admissibility in evidence and has been 
dealt with by Ss. ir 14, Civil Procedure Code and Ss. 
40-44 of this Act. 

Estoppel by Deed.— A party to a deed cannot in an 
action between him and the other party, set up the contrary 
of his assertion in that deed. Both parties and all claiming 
through or under them are bound by the language of the 
deed. (Powell). A deed is the most solemn and authentic 
act that a man can possibly perform, with relation to the 
disposal of property ; and therefore a map shall always be 
estopped by his own deed or not permitted to aver or prove 
anything, in contradiction to what he has once so solemnly 
and deliberately avowed. (Blackstone). The strict techni- 
cal doctrine of estoppel by deed can hardly be said to 
exist in British India. In this country, the art of conveyan- 
cing is of so simple and informal a character that estoppel 
by deed has been expressly discountenanced by the courts 
But while * technical doctrine has no application in this 
country, statements in documents are, as admission, always 
evidence against the persons who make them and may 
amount to estoppel, if they satisfy the provisions of S. 11? 
/. e., if the statements have been acted upon by the party to 
whom it is made, [Vide S. 31 ante). % 

Estoppel in Pais.*— Estoppel by conductwas formerly 
called estoppel in pats or more fully estoppel in pais dehors 
the instrument («• with regard to matters outside a record 

* In pal* menu “in the country’* “before the public" (Field’s Ev., 8 th Ed 
p. 688 foot note). 
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or deed). This class of estoppels obviously stand on a very 
different ground from the two precedi ng.To raise an estoppel 
by conduct a person must, by word or conduct, induce 
another to believe that a certain state of things exist, and so 
cause that other to act on that belief in a way he would not 
have done had he known the facts. Estoppel in fiats accord- 
ing to the modern sense t>f that term has been said to arise 
firstly % from agreement or contract and secondly . indepen- 
dently of contract, from act or conduct or misrepresentation 
which has induced a change of position in accordance with 
the real or apparent intention of the party against whom 
the estoppel is alleged. The Act deals with the subject of 
estoppel in pais in Ss. 115-117, but does not in terms 
preserve the above-mentioned distinction between estoppel 
bv contract and estoppel by conduct . Ss. 116 and ir 7 afford 
instances of the * estoppels by contract or agreement but 
they are not exhaustive of it. Other cases of the same 
Mature may be found to fall within the purview of S. 1 15 
which, however, primarily appears to refer to what has been 
described as estoppels by conduct. 

The rules of estoppel contained in Ss. 115-117 of the 
Evidence Act are not, however, exhaustive.* Cases of 
estoppel may, however, arise which are not wiLhin the 
purview of these sections. (33 Cal. 915). Estoppels in the 
sense in which that term is used in English legal phraseo- 
logy are matters of infinite variety, and are by no means 
confined to the subjects which are dealt with in Ss. 115-117 
(5 Cal. 669). Besides the rules of estoppefl contained in 
Chaoter VIII of the Indian Evidence Act the principle of 
estoppel has been codified in Ss. 98, 108, 234, 235, 237, 245 
and 246 of the Indian Contract Act, S. 18 *of the Specific 
Relief Act and Ss. 41 and 43 of the Transfer of Property 
Act. 

* But in 35 QJ 904 it has been held that S. 115 is exhaustive and the lew 
of estoppel in Indie is contained in that section. 
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estoppel and -p* 8 * 00 * 1 ®* between Estoppel and Presumption : 
distinguish it The subject of estoppels differs from that of presumptions 
tto£ E mp ‘ ‘l 1 * c ; rcumstan «s that an estoppel is a personal dis- 
1916, qualification laid upon a person peculiarly circumstanced 

Wil £>’ fr0m Pr ° Ving particu,ar fact8 * A Presumption is a rule ihat 
State and particular inferences shall be drawn from particular facts 
iltustrate the whoever proves them. , 

principle of 

cUtedby en the Di8tinoti °n between Estoppel and Res Judicata 
Judicial hes judicata precludes a man from averring the same thing 

ttoTcase^T m tW * CC over * n successive litigations, while estoppel prevents 
Sarat Ch?Dey * rom sa y* n 8 one thing at one time and the opposite in 
v. Gopal Ch. another. Res judicata ousts the jurisdiction of the court, 
(20 Cal. 296J w ^ e estoppel does no more that shut the mouth of a party. 
C.U. 20 (b). To put it colloquially and compendiously, estoppel never 
Mad. 1916. means anything rfiore than that a person shall not be allowed 
to say one thing at one time and the opjfosite of it at another 
time while Res judicata means nothing more than that a 
person shall not 6e heard to say the samething twice over. 
(36 Bom. 283). 


Distinguish 
between estop 
pel and ad- 
mission. 

Mad. 1919(b) 
Discuss the 
law of estop- 
pel as codi- 
fied in S. ne 
I. E. Act. 
C.U. 1912 
(b). Bom. 
1912 (b), 



What is an 
estoppel and 
who are 


bound by it ? 
Give two ex- 
amples. 

C.U. 1916(a), 
Mad. 1919(b)' 


Distinction between Estoppel and Adimission 
—See notes under S. 31 at p. 108 supra. 

* 

^Definition of estoppel. — When one person 
has by his declaration, act or omission, intention- 
ally caused or permitted another person to believe 
a thing to be true and to act upon that belief, 
neither he nor his representative shall be allowed, 
in any suit or* proceeding between himself afld 
such person or his representative, to deny the truth 
. of that thing., (S. 115). 

Illustration— A intentionally and falsely leads B to 
believe that certain land belongs to. A, and thereby induces 
B to buy and pay for it. The land afterwards becomes the 
property of A, and A seeks to set aside the sale on the 
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ground that at the time of the sale, he had no title. He must Bom. , 9 I 3 
not be allowed to prove his want of title. * 1918 ‘(by? 

Principle— The principle upon which the rule 

estoppel rests is, that it would be most inequitable and C.U. 1902, 

unjust that if one person by a representation made or by 

conduct amounting to a representation has induced another ( a ). 1914 (b). 

to act as he would not Otherwise have done, the person who Wh ftt “ 

. _ _ general* rule 

made the representation should be allowed to deny or 0 f estoppel ? 

repudiate the effect of his former statement to the loss and C.U. 1913 

injury of the person acted on it. '‘if there be one principle ^ 

of law more clear than another, it is this, that where a principle 

person has made a deliberate statement with the view to 

induce another to act, and he has acted upon it the former “estoppel” 

not a liberty to deny the truth of the statement so nude 1 * ^ Uid^down 

{Per Bramwell, B., 7H. & M. 447). Where a person by his the I. E. Act. 

words or conduct* wilfully causes another to believe the *® 8 ts. Give 

existence of a certain state of things, and induces him to c. \j t igiy 

act on that believe, so as to alter his previous position, the ( a )- T 907- 

. What do you 

former is precluded from averring against the latter a understand 
different state of thing as existing at the same time, by the rule of 
( [Pickard v. Sears, 6A. & E., 469). This doctrine results f^rsonpro- 
dircctly from the maxim that ”no man shall take advantage fesnes to live 


of his own wrong” A man is estopped when he has done ri^^hTpro- 

or permitted some act which the law will not allov Iurn to perty and on 

gainsay. Its foundation rests partly on the obligation to 

speak and act in accordance with truth by which every permanent 

lionest man is bound and partly on the policy of the law, kj 8 ®* Discus* 

whether he 

^hich thus seeks to prevent the mischief that would should be per* 
inevitably result from uncertainty, Confusion and want of mitted to 
confidence, were man permitted to deny what they had qumtly'as 
deliberately asserted. Therefore, every * admission which against the 
had been made with the intention of being acted upon and 


* Thu illustration is an exagople of title by sstoppel. S. 43 of the Transfer C0Tn P et ® n ^ 
.of Property Act and Sec. 18 ol the Specific Relief Act, embody the rule of 
•title by estoppel. 
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grant a per- 
manent lease ? 
C.U. 22 (a). 
(No. See 48 
Cal. 783 ; 

A. L R. 1928 
Cal. 156 ]. 

To what 
extent and 
under what 
circumstances 
may the con- 
duct of a 
person operate 
as an estop- 
pel against 
him J Bom. 
1918(a). 

State fully the 
circumstances 
in which a 
person is 
estopped from 
denying the 
truth of his 
previous re- 
presentation. 
C. U. 1909, 
*9*5 fl>)- 


which has been acted upon by another person, is conclusive 
against the party making it in all cases between him and the 
individual whose conduct he has thus influenced. (Taylor). 

Essentials : To bring a case* within the scope of 
b. 1x5 three things are necessary wz.— 

(1) there must have been a declaration, act or omission* 
which amounts to an intentional causiLg or permitting belief 
in another ; 

(2) There must have been belief on the part of that 
other ; and 

(3) There must have been action on the faith of that 
declaration, act or omission, that is to say, the declaration, 
act or omission must have actually caused another to act 
on the faith of if p and to alter his former position. 

It is, however, necessary to bear in mind that a state- 
ment in order to create estoppel should f be a clear and un 
ambiguous and should refer to some state'of facts alleged to 
be at the time actually in existence and not to promise 
de future nor to propositions of law. It is also necessary to 
remember that there should be 'privity between the parties, 
that is to say, an estoppel is only available between the 
partie5, to their representative and those claiming under 
them. But it is not essential that the intention of the- 
person whose declaration, act or omission has induced 
another to act or to abstain from acting should have been 
fraudulent or that he shonld not have been under a mistake 
or misapprehension. The determining element in all 
cases of estoppel <is not the motive with which the re- 
presentation was mide or the state of knowledge of the 
party making it, but the effect of the representation as 
having caused another person to act on the faith of it. 
(Banerjee’s Ev. 324)- 


WJiat general Tonon 9 — It has been held by the Calcutta High 

conditions are £ ourt j n Brakmo Dutt v. Dhatmo D&s GhoU (26 Cal. 381) 
tbewatlon of that the term “person” in S. 115 applies only to one who i* 
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of full age and competent to enter into a contract and thia estoppel ? 
section has no application to contracts by infants.* The state correct 
Bombay High Court holds the contrary view See 21 Bom tly the cir- 
198, where it has been field that a minor who representing 
himself to be of full age sold certain property by a registered SO n is estopp- 

sale-deed which contained a recital that he was 21 years of ed from deny. 

, , .... . mg that a 

age was estopped from suing to set aside the sale on the certain thing 

the ground of his minority. » true - 

C. U. 1909. 

„ . Does the dor- 

[Problem. — A lent a sum ot Rs. 29,000 to B on the tn - ne 0 f estop . 
security of his properties. At the date of the mortgage B pel a-pply^to 
was a minor, and A had knowledge of this fact. B, however, lindcr t hat * 
at the time of executing the mortgage-bond made a de- circumstances 
claration that he was a major. In a suit upon the mortgage *haUimrta* tC 
bond, it was contended on behalf of B that he was tion ? 

a minor at the time of the mortgage and as such the mort- * 9 ! 9 (b)« 

66 What do von 

gage was void. Wfll.B be estopped by his declaration from understand' by 

pleading his minority ? C. U. 1917 (£).Ans. No. There can ‘‘Estoppel ? 

be no estoppel where the truth of the matter is known to pr i nc i p | e and 

both parties. This section does not apply to a case like the justification, 

giving 

present one where the statement is made to a person who reasons> 
knows the real facts and is not in fact misled by the untrue What in your 
statement. (30 Cal. 539 P- ft)]. SSf 

"Declaration, act or omission”— Estoppel may arise forang^uch 11 

by (1) declaration, (2) act or (3) omission. In the Act the principle in 

words "declaration, act or omission" have been used, but 

these words are covered by the expression "representation” misrepresenta- 

as used by the English textwriters. The* representation cu ? l9lO 00 

(i.e , declaration, act or omission) may be Repress or implied ; Howfar L 

for whatever word, action or conduct conveys a clear '•presentation 

relating to a 

— > promise in fu- 

* But the course of decisions in Calcutta is not uniform Vide 29 Cal. 

12<s 15 C. W.N.239a*d»C W. N. 418. From the decisions of the Calcutta 
High Court it s ee ms that where there is fraud there opn be an estoppel 
« against an infant. For a full discussion on the subject see 2 C. W, N. pp. 171 
I and 178 (Notes). 

L. 
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ture binding impression as of a fact, is embraced in that term. There 
as an estop- . g n0 neces8 i t y f or an ex press verbal statement or indeed 
, Bom. 1912(b). any verbal statement whatsoever. An act may involve and 
amount to a distinct declaration 'which will found an 
estoppel. So if a man take an active part in carrying out 
a mortgage-deed on behalf of another as by signing the 
deed and receiving the consideration money, his acts may 
amount to declaration of the validity of the mortgage as 
against any claim of his own. So also a mere omission 
or silence may involve a representation. Thus silence 
where one is bound to speak is ordinarily equivalent to an 
admission of the fact. So if a person stands by and allows 
another to advance and expend money on property on which 
he has charge 01 encumbrance, he may be estopped by his 
conduct of acquiescence. [But assuming that acquiescence 
amount to a representation, it must found that it was 
intended that a party should believe or act upon it or that 
in point of fact they did act upon it.] (W. & A). 

Representation must be unambiguous -To 

Representa- _ . . . . 

tion must be create an estoppel against a party, his declaration, act or 

unambiguous, omission must be of an unequivocal and unambiguous 

character. The representation must be plain, not doubtful 

or matter of questionable inference. Certainty is essential 

to all estoppels. An estoppel to have any judicial value, 

must be clear and non-ambiguous ; it must^also be free, 

voluntary and without any artifice. 

Representa- Representation must be as to existing faote — 

tion must be y create an eatoppel there must be a representation by 
as to existing , ... , . . 

facts. means of a declaration, act or omission that a thug is tree 

i.e,, that the representation is as to some state of facts alleged 
to be at the time, actually in existence. If the representa- 
tion relates to a promise dt futon, it can be binding not as 
an estoppel but as a contract. (a8 Bom. 399). 

Ho estoppel No estoppel on a point of aw— Estoppel refers to 
«n^a point of R in g j act an( j not j n a proposition of law.’ A person 
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cannot be estopped for a misrepresentation on a point of 
daw. An admission on a point of law is not an admission of 
a "thing" so as to make the admission matter of estoppel 
within the meaning of S. 1 1 $ of the Evidence Act. (21 All. 

283)- 

Different oiroumstances under whtoh estoppel 
arises. — The following four propositions laid down by 
Lord Esher in Carr v. The London and North Western Ry . 
Co (L. R. 10 C. P. 307) illustrate the various circumstances 
under which estoppel (1 in pais) can arise 

(1) A , by words or conduct, wilfully endeavours to cause 
H to believe in a certain state of facts which A knows to be 
false. Then if B believes in that state of things and acts upon 
his belief, A having knowingly made a false statement, is 
estopped from averring afterwards that such a state of things 
did not in fact exilt, 

(2) A by conduct of culpable negligence calculated to 
lead B into the belief of a certain state of facts, causes B to 
so believe and to act by mistake upon such belief to his 
prejudice, such conduct of culpable negligence an A's part 
being the proximate cause of B's so acting. Then A cannot 
be heard afterwards, as against B, to show that the state of 
facts referred to did not exist. 

(3) A, either in express terms or by conduct makes a 
representation to B of the existence of a certain state of 
facts which he either does not believe to be true or has no 
positive belief either way, but nevertheless he intends it to 
fie acted upon in a certain way. ' does so act to his 
damage in that belief Then A is estopped from denying 
the existence of that state of things. * 

(4) A so conducts himself that a reasonable man would 
take bis conduct to mean a certain representation of facts 
intended to be acted on in a particular way. Then A may 
aot'deny that the facts were as represented. 
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Can mere 
silence ever 
amount to an 
estoppel ? 
‘Give exam- 
ples. All. 
1916. 


Estoppel by omission or silence.—' There is estopper 
by omission when a person is under an obligation to dis- 
close all facts, where the transaction is uberimae fidei. 
When silence is of such a character and under such circums* 
tances that it would be fraud upon the other party, for the 


Write a note 
on the law of 
estoppel with 
special refer- 
ence to a 
leading case. 
C.U. 1928(a). 
State the 
doctrine of 
Estoppel and 
discuss the 
principle 
underlying 
this doctrine 


party which has kept silence to deny what his silence has 
induced it will operate as an estoppel. ( 7 C. L J. 604). 
A man is bound to speak out in certain cases, and his very 
silence becomes as expressive as if he has openly consented 
to what is said or done, and had become a party to the 
transaction. (9 All. 413). If a man having a title to an 
estate, which is offered for sale knowing his title stands by 
and encourages the sale or does not forbid it and thereby 
another person is induced to purchase the estate under the 
supposition that the title is good, the former so standing 


with reference 
to a leading 
case on the 
subject. 

C.U. 1927(a). 
What is the 
proposition of 
law laid down 
in Saiat 
Chandra v. 
Gopal Ch. / 
C.U. 1926(b). 
Determine 
the meaning 
of the word 
*' ‘intention - 
ally” in Sec. 
US of the 
I. E. Act. 
How has the 
word “inten- 
tionally^ been 
explained by 
the Judicial 
Committee of 
the Privy 
Council m ao 
Cal. 896 
(Surat Ch. v. 


by and being silent will be bound by th^ sAle and neither 
he nor his privies will be at liberty to dispute the validity of 
the purchase. (Story, 385). Silence without fraud cannot, 
however, operate as an estoppel. 

This section does not apply to a case in which a belief 
has not been initially caused, but when otherwise caused 
has been only allowed to continue by reason of any omission 
on the part of the person against whom the estoppel is- 
sought to be raised. (32 Cal. 362). 

“Intentionally cause &o act upon that 

belief.”— It must be found that the defendant by his act or 
omission intentionally caused or permitted another person 
to believe a thir^ to be true and to act upon such belief* 
It is not sufficient to lay that it may be well doubted if thd 
plaintiff would have acted in the way he did but for the way 
in which the defendant had acted. It must be found that 
the plaintiff would not have acted as he did, (6 Bom. L. R* 
440 1 7 All. 878). 

“Intentionally The representation must have been 
made with the intention ( actual or reasonably tq be infer- 
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red ) that it should be acted upon. Intent will be presumed 
if a party so conducts himself that a reasonable man would 
take the representation to be true, and believe that he was 
•meant to act on it. A person who by his declaration, act 
or omission had caused another person to believe a thing to 
be true and to act upon this belief, must be held to have 
done so “intentionally* 1 within the meaning of this section, 
if a reasonable man would take the representation to be 
true and believe it was meant that he should act upon it. 
<20 Cal. 269), 

“To believe a thing: to be true and to aot upon 
such belief. “—Sec. 115 of the Evidence Act requires that 
a declaration, act or omission which is to operate by way of 
estoppel, had led another person to believe a thing to be true 
and to act upon such belief ’ This section thus implies that 

no declaration, act or omission will amount to an 

§ 

estoppel, unless it has caused the person whom it concerns 
to alter his position and to do this he must both believe in 
the facts stated or suggested by it and must act upon such 
belief. 17 All 878 ). The main question in determining 
whether an estoppel has been created, is whether the repre- 
sentation has ciused the person to whom it has been made 
to act on the faith of it. The representation and the action 
taken thereon must be connected as cause and effect i.e. the 
action and belief were materially, if not wholly.induced by the 
representation. Thus there can he no estoppel if the person 
to whom the representation was made did not believe it or 
took it to be false or if he believed it he did not act upon it 
*r was under an obligation to make inquiries fpr himself 
which he failed to do. Similarly, there* can be no estoppel 
where the truth of matter is known to tpth parties. This 
section does not apply .to a case where the statement relied 
upon is made to a person who knows the real facts and is 
not misled by the untsue statement. ( 30 Cal. 339 P. C. ). 
What seotion 115 mainly regards is the position of the 
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Gopal 
Chandra) ? 
C.U. 1918(a). 


“The exis- 
tence of 
estoppel does 
not depend on 
the motive or 
on the know- 
ledge of the 
matter on the 
part of the 
jierson mak- 
ing the repre- 
sentation.” 

“A fraudulent 
intention is by 
no means 
necessary to 
create an es- 
toppel ” M An 
estoppel does 
not itself give 
a ciuse of 
action : it pre- 
vents a per- 
son from 
denying cer- 
tain state of 
facts.” 

Discuss the 
above propo- 
sitions with 
special refer- 
ence to the 
case of Sarat 
Ch. Dey v 
Gopal Ch. 
Laha. 

C.U. 1919(b)* 
Explain and 
discuss the 
principle un- 
derlying the 
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rule of estop- 
pel with 
special refer- 
ence to any 
1 leading case 
on the sub- 
ject. 

C.U. 19*3 
<M. 19*5 (»)• 
-, In order to 
create estop- 
pel the per- 
son whose 
acts or de- 
clarations 
induce 

another to act 
in a particular 
way must be 
under no mis- 
take himself 
or must act 
with an inten- 


pcrson, who has induced to act. Unless the representation 
of the party to be estopped has been really acted upon, the 
other party acting differently from the way in which he 
would otherwise have acted, no estoppel arises. The person 
received must not only believe the thing to be true, but he 
must also act upon such belief so as to alter his own previous 
position, and where there has been no such action there can 
be no estoppel (2 N. L. R. 34). s/115 of the Evidence 
Act does not apply to a case in which a belief, otherwise 
caused has been only allowed to continue by reason of any 
omission on the part of the person against whom the es- 
toppel is sought to be raised. (32 Cal. 377). 

Fraudulent intention not necessary to create 
estopel. — It is not essential that the intention of the person 
making the representation which induces another to act 
must be influenced by a fraudulent intention or that he 


tion to mis- 
lead or 
deceive.” 
Examine this 
dectrine with 
special refe- 
rence to the 


should have been under no mistake or 'misapprehension. 
The determining element is not the motive with which the 
representation has been made, nor the state of knowledge 
of the party making if, but effect of the representation as 
having caused another to act on faith of it. Sec. 115 of the 


case o iSarat 
Chand Dey v. 
Gopal Ch. 
Laha, 20 Cal. 
206. 

C.U. 1926(a). 
Is intention 


Evidence Act does not make it a condition of estoppel result- 
ing that the person, who by his declaration or act has induced 
the belief on which another has acted was either committing 
or seeking to commit, a fraud or that he was acting with a 
full knowledge of the circumstances, and under no mistake 


to deceive 
necessary to 
operate an 
estoppel ? 
C.U* 1915(b) 
P. acting un- 


or misapprehension. What the law mainly Regards is, the 
position of the person who was induced to act ; and the 
principle on which jhe law rests is, that it would be mos{ 
inequitable and unjust to him that if another by a representa- 


der an error tion made, or by conduct amounting to a representation, 
Mngactua- ^as * nduced bim*to ad as he would not otherwise have 
ted by any done, the person who made the representation should be 


iimudment allowed to deny or repudiate the effect of bis former state- 

motive matt- • 

ces Q to ment, to the loss and injury of the person who ucted on it 
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If the person who made the statement did so without full believe that 9 

knowledge, or under error, sibi impuUt . It may in the the 

result be unfortunate for him, but it would be unjust, even latter and to 

though he acted under error, to throw the consequences on in *est money 
. L , .. . , onitaimpro- 

the person who believed his statement and acted on it as vement 


it was intended he should do. No doubt, in certain cases, p * tIlen ^ nds 
where estoppel is successfully pleaded against a parly property tm , 
seeking to act at variance with his previous conduct or Hy beings to 
declarations on the faith of which another had acted, the stopped *** 
original statement may have been made fraudulently ; but, from denying 
,1 fraudulent intention is by no means necessary to create an ^ u^igiafa) 
estoppel . ( Sarat Ch. Dey v. Gofal Ch. Laha 9 20 Cal. 206). State the facta 

“Neither he nor his representative.”— A man is of the case of 
, ... ,, . , Sarat Ch. v. 

estopped not only by his own allegations, and acts but also Gopal Ch. 

by those of all persons through whom he claims. In techni- L. R. 20 
cal language estoppels are usually binding upon both thebwtoid 
parties and priviis. The privy stands in no better position dawn by the 
than the party through whom he derives his title, and if the 
latter is not at liberty to contradict what he has formerly C.U. 1923(a) 


said or done the former is subject to a like disability. 

An estoppel is not conclusive proof of any matter against 
all the world. Privity between the parties is necessary for 
ah estoppel ; a stranger can neither take advantage of nor 
be bound by estoppel : it is only parties and their represent- 
atives that can set it up and be bound thereby. ( 3 All. 805 ; 
16 Cai. 137 ). 

Instances of estoppel. — The Evidence Act 
specially provides for the following specific ins- 
tances of estoppel . » 

1. (a) Estoppel of tenant.— No tenant of im- 
moveable property, or person claiming through 
such tenant, shall during the continuance of the 
tenancy , be permitted to deny that the landlord of 
such tenant had, at the beginning of the tenancy f a 
title to such immoveable property. 


Distinguish 
between 
estoppel and 
conclusive 
proof. 

Mad. 1921(a). 

What is the 
general rule 
uf estoppel ? 
What is the 
rule as 
regards 
tenants ? 

C.U. 1905, 
190a. 

Can a tenant 
prove that the 
title of his 
landlord has 
ceased ? 

C.U. 1915(h)- 
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How far and 
under what 
circumstances 
are tenants 
and licensees 
permitted to 
deny the 
tittle of their 
landlord or 
licensor as 
the case may 
be? 

C.U. 10(a). 

What case of 
estoppel by 
contiact are 
provided by 
1 Evidence 
Act? 

Bom v 1913(a). 


“State the rule 
of estoppel as 
regards a 
tenant and 
licensee under 
the I. E. Act 
Mad. 1921(a). 
What is an 
estoppel ? 
Discuss the 
rule of estop- 
pel as be- 
tween land- 
lord and 
t enant. 

C.U. I 9 * 3 (*)‘ 

What do you “ 
understand * 
by estoppel 
by misrepre- 
sentation 
and estop- 


Note. — If A being in possession of land deliver the 
possession to B upon his request and upon his promise to 
return it with or without rent, at a specified time or at the 
will of A, B cannot be allowed, white still retaining posses- 
sion, to dispute A’s title, because to allow him to do so 
would be to allow him to work a wrong against A by de- 
priving him of the advantage which Jiis possession afforded 
him and with which he would not have parted but for the 
promise of B that be would hold it for him and in his place 
and stead. 

“During the continuance of the tenancy."— The 
provision of S. 116 of the Evidence Act precludes a tenant 
only dnring the continuance of the tenancy from denying that 
the landlord had at the beaming of the tenancy a title to the 
property, the subject of the tenancy. The words of the 
section leave it open to the tenant to show that his landlord’s 
title has subsequently expired. If the term of the lease has 
expired when a suit is brought, the tenant can dispute the 
title of the landlord. 

"At the beginiug of the tenanoy-”— These words 
only apply to cases in which the tenants are put into posses- 
sion of the tenancy by the person to whom they have attorn- 
ed, and not to cases in which the tenants have previously 
been in possession. ( 11 Cal. 519 ), 

(b) Estoppel of licensee of person in poss- 
effion. — No person who came upon immoveable 
property by the license of the person in possession 

thereof shall be permitted to deny that such person 
had a title to such possession at the time when the 
license was given . < S. 1 16). 

2. Estoppel of acceptor of Bill of Exchange. 

— (a) No acceptor of a bill of exchange shall be 
permitted to deny that the drawer had authority to 
draw such bill or to endorse it. (S. 
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(6) But the acceptor of a bill of exchange may estoppel 
deny that the bill was really drawn by the person 
by whoru it purports to have been drawn. (Expl. i) illustrations to 

3.- Estoppel of bailee or licensee.— (1) No a < n£erI yOUt 
bailee or licensee! shall be permitted to deny that C.U. 1927(b), 
his bailor or licensor had, at the time when the 19,6 
bailment or license commenced, authority to make 
such bailment or grant such license. (S. 1 1 7 4 . 

(2) But if the bailee delivers the goods bailed 
to a person other than the bailor, he may prove 
that such person had a right to them as against 
the bailor. (Expl. 2). 


Note.— The acceptance of a bill of exchange presented 
to the drawer for acceptance by the payee or his endorsee 
implies,on the p?rt of the acceptor, his readiness and willing- 
ness to pay the- siMi mentioned in the instrument. Having 
thus signified his assent he cannot turn round and say that 
the drawer had no business to draw the bill or to endorse Ca n 4 
it; nor can a bailee or licencee deny that his bailor or ^milted tu 
licensor had, when the bailment commenced, authority to deny that the 
make it. This rule, however, is subject to the important 
exceptions that the acceptor of a bill may deny that the the bailment 
bill was really drawn by the person by whom it purports 
to have been drawn s and that a bailee may, if he delivers bailment ? 
the goods bailed to a person other than the bailor and is Ca . n * 
sued by the bailor in respect of such delivery, plead that 

such other.parson has right to them as against the, bailor. the bailor for 

i tM-deliverv 

* [Problems.— (t) An . administrator 'pendent* fit t of foods on 

retained as hi* remuneration more tharf he was entitled tp- 
claim and his accounts showing such amounts had been delivered the 
passed by the Court with the .< knowledge of the plaintiff 
without any objection being taken by bins, r A. suitbroeffe prtpaVh" 
by the plain tiff-to recover from. the , said administrator was the teat 
excels within the time allowed by law, is contended op -tjfff* 


iW*. 


*9 
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ground of estoppel. Is this plea of estoppel valid ? C. U. 
1921 ( 4 ). Ans. No. The passing of the accounts in the 
presence of the heirs did not stop the heirs from suing for 
the recovery of the extra commission retained^by the ad- 
ministrator. The administrator was in a fiduciary position. 
(41 Cal. 771). 

(2) In the case of a testamentary devise of a non- 
transferable occupancy holding is the heir-at-law debarred 
by the doctrine of estoppel from questioning its validity ? 
C. U. 21 (</). No. A non-transfeiable occupancy holding 
qannot be the subject of a valid testamentary disposition. In 
the case of a testamentary devise of such a holding, the heir- 
at-law is not debarred by the doctnme of estoppel from 
questioning its validity. (42 Cal. 254 ; 18 C. W. N. 1290). 

What do you (3) A purchases an estate subject to a mortgage in 
-— by execution-sale ; can he deny the validity of the mortgage 
Estoppel ? subject to which he made his purchase ? (No). Does it 

Can an exccu- make any difference if he has purchased the estate which is 
oTaQ P interest r un( * er mortgage but does not take it subject to the in cum- 
of amort- brace? (Yes). C. U. 21 (J). If a person purchases an 
SfStle*©? estate object to a mortgage, whether under a voluntary 
the mort- conveyance or under a a sale in invilum or if he undertakes 
cTl^ 1 b to ^ lsc ^ ar 2? be can not k e beard to deny the validity 
9 ’ of the mqplgage subject to which he made his purchase. 

Where, however, the puchaser merely buys an estate 
which is under mortgage, but does not take it subject to the 
incumbrance nor undertakes to discharge it, he is not 
precluded from impeaching the validity of the mortgage 
The distinction bitween the two classes of cases depends 
> upon the question whether the property has been sold subject 
1 to the mortgage or whether mere notice of the alleged 
, ■ .mortgage has been given in the proclamation of sale. 
The former contingency is provided for by Order 21, r. 62, the 
latter is contemplated by O. 31# r. 66 of the C. P. Code 
(47 Cal. 446}. 



witnesses. 


n* 


U) A representing that he has inherited a property on 
the death of his uncle induces B to purchase the same and 
pay the price. Thereafter the property is attached and sold 
m execution of a decred for money against A and purchased 
by C who obtains possession. In a suit by B to recover 
property from C, can the latter prove that at the time of the 
sale by A, the uncle wa^ living and that he died just before 
the attachment ? C. U. 1918 (b). [See S. 115 and illustration 
dind notes thereunder and S. 43 Transfer of Property Act. 

A purchaser at a sale m execution of a money-decree is 
bound by the estoppel which binds the judgment-debtor, 
whose interest he has purchased. ( 22 Cal. 909 P. C. t 35 
Cal. 877 ; 10 C. L. J. 150 ; contra 14 Cal. 401 )]. 

CHAPTER IX. -Witnesses. ( Ss. 118-134 ) 

The present chapter deals with the following topics : — State the law 

A. — Competent pf witnesses to give evidence. (Ss. in., 

no and 133). and compella- 

B. — Number of witnesses (S. 134). kility of wit- 

ness. 

0 .— Compellability of witnesses to give evidence (Ss 121- Mad. 1919(b), 

132 ). *9*1 M ; 

J J All. 1919. 

A-Competency of W itneseee. 

'^Who are competent witnennen— 1. (i) All who, under 

persons are competent to testify unless^fee Court the 1 . E. Act, 
considers that they are prevented from understand are competent 
ing the questions put to them, or from giving judicial l ° 
rational answer* to those questions, by tender proceedings/ 
year*, extreme old age, disease, whether of body ! 9i3(«). 
or#mind, or any other cause of the same kind, would you^” 

( S. 1 1 8). ' take into con- 

sideration in 

Note.— The tendency of modern legislation has been estimating (a). 

rather to allow the witness to make his statement, leaving capseity 

. . ... of and (b) the 

its truth to be estimated by the tribunal, than to reject his credit due to, 

testimony altogether. Competency is thus the rule, and a witness / 

incompetency the exception. Proceeding on this principle, DUcusl^wte- 
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iher want of 
religious belief 
in w witness is 
sufficient 
ground for 4 
rejecting his 
testmony. 

C.U. 2o{6) 


the Evidence Act declares all persons to be competent wit- 
nesses except such' as are wanting in intellectual capacity. 4 

Mr. Best observes . “The only grounds on, which the 
evidence of a witness can, with any appearance of reason, 
be rejected unheai d are reducible to four (i) That he has 
not that degree of intellect which would enable him to give 
a rational account of the matters in question ; (2) that he 
cannot or will not guarantee the truth of his statements by the 
sanction of an oath or what the lavif deems its equivalent ; (3) 
that he has been guilty of some crime or misconduct show- 
ing him to be a person -on whose veracity reliance would 
most piobably, be misplaced; (4) that he ha^ a personal 
interest m the success or defeat of one of the litigant parties 
In a word, his rejection should be based on the reasonable 
apprehension arising from known - circumstances, that his 
evidence may mislead the tribunal a#*d to cause mis- 
decision.” (Bett on Ev. 134). TJndei the Indian Evidence 
Act m determining the competency of a witness, the only 
point for consideration is whether the witness can understand 
the questions put to him and give rational answers therefoi 
The other grounds of incompetency mentioned by Best may 
be considered in weighing the value of the evidence. In the 
English law, three of the*' four grounds of incompetently 
mentioned above still exist namely (1) incompetency from 
want of reason and under standing, (2) incompetency from 
want of religion and (3) incompetency from interest. 


In determining the. question of competency the Court 
under S. 118 of the ■ Evidence Act, has not to enter imo' 
enquiues as to the* the witness’s belief or as to his knowledge 
, of the consequences of. falsehood in. this world or next: It 

t >... v ■ m i > ■ » i ■ ) u» y r -H 1 1 ' J '* 

• Uncfrr thw ■cctjpn.^jgbfjd it eow pe l fp t fctwtify tf itp^yqdwetend 
the question pul to *ive mponfl. *** wer> thqpvto. In Eiyfcn * " 

cfcildtebe a competent witnew, must believe in punishment in future stat* 1 

for tying. rtrikesl, 1 
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lus to asceitain in. the best way it c^n, whether from the 
extent of the intellectual r capacity .and understanding, he is 
able to give a rational account, pf what he has seen or heard 
or done on a particular occasion. If a person of tender 
years or of very advanced age, can satisfy these require* 
Tiients, his competency is established, (n All. 183)* 

(2) Lunatic*. — A lunatic is not incompetent to 
testify unless he is prevented by his lunacy from 
understanding the questions put to him and giving 
rational answer. (Expl. to S 118). 

2. Dumb witnesses. — A witness who is un- 
able to speak may give his evidence in any other 
manner in which he can make it intelligible, as by 
writing or by signs ; but such writing must be 
written and the signs made in open Court. Evi- 
dence so given shall be deemed to be oral evidence. 
<S Ukj). J . 

Note. — Deaf and dumb persons weie tormeily excluded 
as witnesses on the presumption of their idiocy, liut now, 
if it can be shown that a person deaf and dumb can be 
communicated with either by signs and tokens or by writing 
<md it appeals that he is possessed of intelligence, he may 
be examined as a witness. 

^3. Husband and wife — In all civil proceed- 
ings the parties to the suit and the husband or 
wife of any party to the suit shall be competent 
witnesse . In criminal proceedings against any 
person, the husband or wile of such person, res- 
pectively, shall be a competent wifAess. (S, 126). 

Note.— The provisions of this section must be read 
subject to S. 123. In civti proceed^* and the 

husband or wife of any party to the suit are competent 
witnesses. This is in accordance with the jEsfcghch tav* In 
criinin*t proceedings, tbe # ecasod person isnbfeq competent 
witness./, Si far -the secikri follows, the EhgSdtJawL .BUS 


Can a lu.»». 
and a dumb 
person be 
competent 
witness ? . 

C.U. ’26(*). 

When can a 
witness he 
allowed to 
answer ques- 
tions in 
writing ? 
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Discuss the 
rule that a 
conviction is 
not illegal 
merely be- 
cause it pro- 
ceeds upon 
the uncorro- 
borated testi- 
mony of an 
accomplice. 
All. 1915 

Explain 
•‘approver” 
Bom. ’l 6 ( 4 ). 
What is the 
law regarding 
the evidence 
of an accom- 
plice ? 

Bom. ’14(6). 
Compare the 
confession of 
a co- accused 
with the testi- 
mony of an 
accomplice. 
Mad, 1917(A) 
“The unsup- 
ported 
evidence of 
an aceom- 


in so far as it allows the husband or wife of the accused 
person to give evidence the section departs from the English 
common law. (6 W. R. Cr. 21, F. B . ). 

4. Accomplice- — An accomplice shall be a 
competent witness against an accused person • and 
a conviction is not illegal merely because it pro- 
ceeds upon the uncorroborated testimony of an 
accomplice. (S. 133). 

Confession of co-aooused and testimony of ac- 
complice. — See note under S. 30 at pp. 124-25 supra . 

Accomplice— An accomplice is one concerned with 
another or others in commission of a crime. (Wharton). 
When an accomplice is granted pardon under S. 337 Cr 
P. C. he is called an “approver.” 

Note. — This section should be read with ill. (£) to 
S. 1 14 which provides that* the Courts ma$ presume that "an 
accomplice is unworthy of credit unless he is corroborated 
111 material particulars.” Although Sec. 133 emphatically 
and in unmistakable terms lays down that a conviction is not 
illegal merely because it proceeds upon the uncorroborated 
testimony of an accomplice, yet the Couit should have 
regard to ill. ( 3 ) to Sec. 114 which has become a rule ol 
practice of . universal application. The testimony of accom- 
plices who are always interested and nearly always infamous 


plice is legally witnesses is admitted from necessity, it being often impos- 
buuns^ 1 sible without having recourse to such evidence to bring the 


usual for a principal offenders to justice. But accomplice evidence is 
^uf^that ^they 8 enera My held* to be untrustworthy and that for three 
are not to reasons (1) because an accomplice is likely to swear 
believe it” falsely in order to shift the guilt from himself ; (2) because 
C.U. 191 6(A). an accomplice Os a participator in crime and consequently 


19 *4 W- Bom. as an immoral person, is likely to disregard the sanction of 
WhaHsaa^" an °ath ; and (3) because he gives his evidence under 
c complice f promise of pardon or in the expectation of an implied pardon 
if he discloses all he knows against those witft whom he 
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acted criminally, and this hope would lead him to favour the State and 
prosecution. Therefore, as a general rule, confirmation of the o 7 ** 
evidence of an accomplice is required. The rule in S. 114, ill. (£) evidence of 
and that in S. 133 are part of one subject and neither section 
t.an be ignored in the exercise of judical discretion. As the Mad.' 19T§(4)» 
presumption allowed by ill. ( 6 ) to S. 114, that an accomplice |^ co ncile^ 
is unworthy of credit, upless he is conoborated in material m *(j) c f 
particulars, has become a rule of practice of almost universal Sec. 114.^ 
application it should not be depaited from, if it be not clearly ' ' 161 
shewn that there exist circumstances justifying the excep- p ij ce \ t un . 
tional treatment of the case Taylor in his Law of Evidence worthy of 
observes 1 “Some few general propositions in regard to ^ corro . 
matteis of fact and of the weight of testimony are now borated in 
universally taken for granted in the administration of justice ^ttciSars. 1 * 
and sactioned by the usage of the Bench. Such for instance, Does this 
is the caution giyen to juries to regard with distrust the testi- 
mony of an acconffllice, unless it be matenally confiimed the rule laid , 
by other evidence.” Straight, J. m the case of Queen - j°g n ^" t the 
Empress v. Ram S,?ran ( 8 All. 306) observed : “The law (s. 133) * 
in this countiy, as expressed in Ss. 133 and 1x4 of the Evi- relating to 
dence Act is in no respect different from the law of England, of^ccom™ 00 * 

It simply reproduces a rule of practice which the English plices f Give 
courts have recognised, from time out of mind, and which r ° a ® ons for 
1 may add, the tendency of late years have been to apply C.U. *19 ( 6 ). 
with great strictness. The rule is this : A conviction based g ute t ^ e 
on the uncorroborated testimony of an accomplice is not necessity for 
illegal i. *., it is not unlawful. But experience teaches us 
that it is not safe to rely upon the evidence of an accomplice accomplice ? 
unless it is corroborated ; and hence it is ihe practice of the 9 an t * le P re " 
courts both in England and in India, when sitting alone, to ment of an 


guard their minds carefully against acting upon such ^PPj° ver 
evidence when uncorroborated ; and when trying a case police belied 
with a jury, to warn the jury that such a course is unsafe.” to corroborate 
Jardine J. in the case of Queen-Empress v. Chagan Dayaram at'the'tria?? 
!i4 Bom. 331) remarked: ‘‘So long established a rule of. li(a). 
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What is the practice as that which makes it prudent, as a general rule*, 
which llteevi- *° fec l aire corroboration of accomplices, canhot without 
dence of 'an great dafiger to society, be ignored by the Magistiates and 
admitted? ^ ess * ons J u ^f? es » simply because S. 133 of . the Indian Evi- 
Mad. 1917(A). ilence Act declares that a conviction is not illegal, merely 
because it proceeds upon the uncorroborated testimony ‘of 
an accomplice.” 

B.— Number of Witnesses. 


Discum the 
Question of 
the quantity 
of evidence 
required for 
judicial deci- 
sion in India 
in civil and 
criminal cases 
and compare 
the provision 
made in the 
I.b. Act frith 
the English 
law on the 
subject. 

Bom. 1905. 


How many witnesses are required to prove 
a fact. - No particular number of witnesses shall 
in any case be required for the proof of any fact. 

(s. 134) 

Note. — This section is based on the maxin that “evidence 
is to be weighed and not numbered.” Undei the English 
law, however, a person can not in certain cases ( t . *■. peijury* 
treason etc.) he convicted on the testimony of a single 
witness. • 

That judicial decisions should be based on the intelli- 
gence and credit of witnesses, and not on then numerical 
strength or on the volume of documents produced is no 


doubt a wise rule. If any inflexible rule be laid down that 
no decision should be based on the testimony of a single 


witness, many crimes would go unpunished, and just claims 
disregarded. It would obviously create an obstacle to the 
administration of justice, especially in cases where the acts 
to be proved ^re 'of casual nature. It is not uncommon to 
find cases of exceptional character whereby only one 
witness could be fed, and there is no reason why judgment 
should not proceed, ?f the judge or the jury puts ciedence im 
his testimony.” (Best). 


State 



O^O&mpeHabUlty of Wi taoo npo. 

Secs. 121-131 dedare exceptions’ to' the fetaeral rule 
that d witness is bound to state the whole truth or to produce- 
ally document in hie possession or- power relevant to tbp 
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riatter in issue. As a general rule all witnesses competent form and refok 
to give evidence are compellable to do so. But a witness ^Uitn^Tcan-^ 
who may be generally compellable to give evidence may be not be com* 
yet protected ox privileged in respect of particulai matters JJjjiwci* 0 
concerning which he may be unwilling to speak. Further Bom. 1*916(4). t 
there are certain cases in which the law will not permit the 
witness to speak even if he be willing. These rules of 
privilege and prohibition rest on grounds of public policy 
and are as follow : — 


i ; Judges end Magistrates — No Judge or what pnvi < 
Magistrate shall, except upon the special order of leges can be 
some court to which he is subordinate, be com - claimed by 
peiled to answer any questions as to his own caned^a/ wit- 
conduct in court as such Judge or Magistrate or as nesses? 
to anything which came to his knowledge in court Bom. 1915W*' 
as such Judgfe yr Magistrate* But he may be 
examined as ter other matters which occurred communira- 
in his presence whilst he was so acting.* (S. 121). tions? State 

the ci reams- 
tan ces under 

Illustrations . — (a) A, on his trial befoie the Court of which the 
Sessions, says that a deposition was improperly taken by K, {^claimed*? 
the Magistrate. B can not be compelled to answer questions Bom. 1913(a) 
as to this, except upon the special order of a superior Court. 

(1 b ) A is accused before the Court of Sessions of having iwtunfof the 


given false evidence before B, a Magistrate. B cannot be personal 
asked what A said, except upon the special order of the by the ^ 

superior Court. English law 

-. on witnesses 

(r) A is accused before the Court of Sessions of attempt- declining to 

ing to murder a police officer whilst 01^ his trial before B a 

Sessions Judge. H may be examined as to what occurred. tions^’pUnt: 

Note.— This rule is based on the general grounds of 
convenience (/./., inconvenience of withdrawing a Judge between 


from his own court) and of public policy. 


This section „ 

wn laws.- 
on the sub- 
♦ WA’tto, 'jeet. 


* Weak (a) and <6/ 
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Mad. 1915. 
From what 
questions will 
• a witness be 
excused or 
protected by 
the Court ? 
Bom. 1912(a). 
What are the 
privileged 
communica- 
tions ? 

Bum. 1912(a), 
1912 (b), 

1917 (a). 


State m detail 
the circums- 
tances under 
which the 
I. G. Act ex- 
cuses wit- 
nesses from 
-answering 
questions put 
to them in 
Court. 

Bom. 1894. 


What commu- 
nications arc 
witnesses not 
permitted or 
compelled to 
disclose ? 
Compare the 


exempts a Judge from the obligation to answer questions (1) 
as to his own conduct in court and (2) as to thing which 
have come to his knowlege in court. Privilege of the 
Judge or Magistrate extends only 1 *to his own conduct in 
court as iuek ^ Judge or Magistrate or as to anything which 
came to his knowledge as such or Magistrate .” [ Vide tils. 
CO and ( 4 )]. With regard to things not coming to his 
knowledge in Couit as Judge, a Judge is as competent and 
as compellable a witness as any other person. ( Vide ill (*)]. 

The privilege given by this section is the pievilege of the 
witness /. e. of the Judge or Magistrate of whom the question 
is asked. If he waives such privilege or does not object to 
answer the question, it does not lie in the mouth of any othei 
person to assert the privilege. (3 All. 573, F. 15 . ). 

2. Commnnication during marriage- — No 

person who is or has been married f sHall be com- 
pelled to disclose any communication made to him 
during marriage by any person to whom he is or 
has been married. Nor shall he be permitted * to 
disclose any such communication unless the person 
who made it or his representative-in-interest con- 
sents — except in (i y suits between married persons 
or (it) proceedings in which one married person is 
prosecuted ‘for any crime committed against the 
other. (S. 122). 

Note. — While husbands and wife are accoiding to S. 
120 competent witness against each other, neither can be 
compelled to divulge any communication made by one to 
the other during mferriage. No husband shall be compe^ 
lable to disclose any communication made to him by his 
wife during the carriage and no wife shall be compellable 


* That it, where one of the spouse is willing to disclose a communica- 
rion,heorsha shall not be allowed to disclose it unless the person who 
made it or his representative-in-interest consents, eseept in suits or prose- 
cution between married persons. 
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to disclose any communication made to her by her husband English hntf 

during the marriage. This' rule rests on the obvious ground,f^ w * n ^j*® 

that the admission of such testimony would have a powerful the admissi- 

tendency to disturb 1 the peace of families, to promote 

domestic broils, and to weaken, if not to destroy, that feeling dence for or 

of mutual confidence, which is the most endearing solace against her 
r . _ husband in 

of married life. , civil and 

The protection is not confined to cases where the com- criminal 

munication sought to be given in evidence is of a strictly 

confidential character, but the seal of the law is placed upon 1921 (b). 

all communications of whatever nature which pass between 

husband and wife. It extends also to cases in which the J?** 1 * 1 ® an y 

difference 

interest of strangers are solely involved, as well as to those between a 

in which the husband or wife is a party on the record. It is, compellable 
_ , _ , _ _ , and a compe- 

howevei, limited to such matters as have been communicated tent witness ? 

during the marriage . A communication made to a woman In a criminal 

before mairiage vJqjLild not be protected. But the pnvilege wifea^ 

continues even after the marriage has been dissolved by compellable 

death o, divorce. ItST* 

Scope of the section.— This section protects the in- against the 
. . . . . . . husband ? 

dividual and not the communication, if it can be proved j) oes the 

without putting into the box for that purpose the husband common law 

or the wife to whom the communication was made. Conse- g® land 

quently a document even though it contains a communication diffei from 

fiom a husband to a wife or vice versa in the hands of third jndia 1 ? 6 

person, is admissible in evidence ; for in producing it there All. 1917 

is no compulsion on or permission to the wife or husband 

to disclose any communication. (22 Mad. 

3. Evidence at to affairs o£ State. — No one What pnvi- 
shall be permitted to give any evidence derived 
from unpublished official records rotating to any ^ r . 
affairs of State, except with the permission of the sons if called 
officer at the head of the department concerned, as witness ? 
who shall give or withhold such permission as he comnawthef* 
thinks fit. (S. I23). Bngluhand 
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Intifofc'LaW* 
as to the 
extent to 
t which iht* 

1 husband and 
wife ate com- 
petent witnes- 
ses for or 
against each 
other in 
criminal 
cases. 

Mad. iqi 3 ( 1 »)i 
19*9 (h>. 
What are the 
rules of evi- 
di nee relating 
to affairs of 
Mate and 
n/heial com- 
munications ? 
Bom. 1911(b). 
What privi- 
leges can be 
t-lumed by 
police officers 
if called as 
witnesses ? 
Bom. 1915(a). 
What is the 
liability of a 
witness to 
give evidence/ 
How far 
actions lie 


Not6. — The laws of every country suppress mucin 
evidence that would be relevant or even conclusive, where* 
its reception would involve the disclosure of matters of 
permanent importance which public fiolicy and social Older 
require to be [concealed, such as secrets of State &c. This 
section exempts only unpublished official records relating 
to any affairs of State except with tjie permission of die 
head of the depai tment. Without his permission the docu- 
ment cannot be produced and it is not requited that he 
should give any reason for withholding his permission. 
Under the piovision of this section the Judge ib bound to 
accept without question the decision of the public officer 
referred to. This view is confirmed by S. 169, which foi bids 
the Judge even to inspect the document. (Markby). 

4. Official communications. — No public 
officer shall be compelled to disclose communications 
made to him in official confidence,. c when he con- 
siders that the public interest would suffer by the 
disclosure. (S 124). 

Note.— On the grounds of public, policy, official transaction- 
between the heads of departments of (Government and theii 
subordinate officeis and communications relating to State 
mattters madp by one officer of State to another in the course 
of his official duty are treated as secrets of State and are 


against a 
witness for 
statements 
made in 
Court ? How 
f ar hi? privi- 
1 ege protects 
him to decline 
to give 
evidence ?. 
CiU. r 903(a). 


absolutely privileged. 

Ss. 123 and 124 opmpared,— s. 124 is confined to- 
public officers ; 123 embraces every one. S. 123 leaves 

the discretion with 1 the bead of the department S. 124 
makes the officer himself the judge of the propriety of waiv- 
ing the privilege. ^S. 123 is confined to unpublished record ; 
S. 124 has no such restriction. (Norton). 

• 5. Information u to commiiiifUjrf offeneft* 

—(I) No Magistrate or Police officer •fcwlbe conn 
pelted to say whence he got any. btforifeattoti as to- 
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the commission of any offence j and no Revenue- 
officer shall be compelled to say whence he got any 
information as to the commission of any offence 
against the public Yevenue. (S. 25 1. 

2) •‘Revenue-officer” in this section means any 
officer employed, in or about the business of any 
branch of the public revenue. (Expl.) 

Note.— While it is perfectly right that all opportunities 
should be afforded to discuss the truth of the evidence 
given against a prisoner, on the other hand, it is absolutely 
essential to the public welfare that the names of parties who 
give information should not be divulged ; for otherwise — be 
it from fear, or shame or the dislike of being publicly mixed 
up in enquiries of this nature— few men would choose to 
assume the disagreeable 1 part of giving information respect- 
ing offences apt! the consequence would be that many great 
crimes would pass \1npun1shed. (W. & A.). 

No Magistrate &c. shall be compelled &o.— 

Although the section does not m express terms prohibit a 
witness, if he be willing, from saying whence he got his 
information, the piQtection afforded by this section does not 
depend upon a cJaim of privilege being made^ but it is the 
duty of the Court, .apart from objection taken, to exclude 
such evidence- (40 Cal. 89 8}. 

6 Professional communication*.— (1) No 

barrister' attorney, pleader or 4 vakil shalt at any 
time, be permitted, unless with his client's express 
consent— * 

(1) to disclose any communication made to him 
r in the course and for the purpose, of his > 

employment as such barrister, pleader, muSplesaud 
attorney, or vakil by or on behalf of his dtisg cases 
client ; or howtirpro- 

feMioiul com* 

{si) to state the 'contents or condition of any mimicatMns 
document with which he * has become ac- *■* privileged 
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party is said 
have waived 
privileges. 
Bom. 1909(b) 
What profes- 
sional commu- 
nications 
between a 
party and his 
legal adviser 
are protected 
from 

disclosure ? 
Bom. 1(5*91, 

1912 (b), 

1015 W. 


quainted in the course and for the purpose 
of his professional employment ; or 

(1V1) to disclose any advice given by him to his 
client in the course and for the purpose of 
such employment (S. 126). 

(2) But nothing in this section shall protect 
from disclosure— r 

(а) any such communication made in further- 
ance of any illegal# purpose! ; 

( б ) any fact observed by any barrister, pleader, 
attorney or vakil, in the course of his employment 
as such, showing that any crime or fraud has been 
committed, since the commencement of his employ- 
ment.* 


(3) It is immaterial whether the attention oh 
such barrister, pleader attorney or ^akil was or was 
not directed to such fact by or 6n behalf of his 
client. (Proviso). 

(4) The obligation stated in this section conti- 
nues after the employment has ceased. (Expl.) 

Illustrations . — (a) A, a client says to B, an attorney, “r 
have committed forgery and I wish you to defend me.” As 
the defence of a man known to he guilty is not a criminal 
purpose, this communication is protected from disclosure. 

( 4 ) A, a client says to B, an attorney— “I wish to obtain 
possession of a property by the use of a forged deed on 
which 1 request you to sue.” The communication being 
made in furtherahce^ of a criminal purpose is not protected 
from disclosure. t 


C.U. '26(a). (f) A, being charged with embezzlement retains B, an 

attorney, to defend him. In the course of the proceedings, It 


* Under the English law the purpose must be 1 criminal * and not merely 
‘ illegal ’ 1 ■ 


f Vide 111. ( b ) 


t vu. Ilk }«) 
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observes that an entry has been made in A’s account book 
charging A with the sum said to have been embezzled, which 
entry was not in the book at the commencement of his 
employment. This bding a fact observed by B in the course 
of his employment, showing that a fraud has been committed 
*inoe the commencement of the proceedings, is not 
protected from disclosure 

Note. — The rule is founded on the impossibility of 
conducting legal business without professional assistance and 
on the necessity, in order to render that assistance effectual, 
of securing the fullest and most unreserved communications 
between the client and his legal advisers. 

To make the section applicable it must firstly be shown 
that the communication was made when the relation of legal 
adviser and client existed. [It is not, however, necessary 
that there should have been any formal engagement or 
1 etainer ; it is ^pough if the legal adviser be in 
any way consulted in his professional character] ; secondly , 
the communication must have been made to the legal adviser 
/ft the course , and for the purpose , of his professional em- 
ployment. [It is not every communication made by a person 
to his legal adviser that is privileged from disclosure. The 
privilege extends only to communications made to him 
confidentially and with a view to obtain professional help. 
A pleader cannot claim the privilege under this section, 
against disclosing statement made to him by a person, if the 
same is not made to him in the course and for the purpose 
of his employment as a pleader. (4 Bom. J,. R. j6o)]. 

, “Unless with his client’s express consent.'— The 
iule has been established for the protection, not of the legal 
adviser, but of the client and the privilege therefore may 
only be waived by the latter. The pri' ilege is the privilege 
of the client and not of the professional adviser who is 
thei efore bound to claiiq the privilege unless the client has 
waived it, which it is open for him to do. The client may 


Distinguish 
between 
“competency” 
and “compel- 
lability 91 to 
give evidence. 
Illustrate the 
above with 
reference to 
(l) the posi- 
tion of an 
accused per- 
son and the 
wife or hus- 
band of such 
person in 
English Law 
and (2 ) the 
position of a 
legal adviser 
with regard t# 
communica- 
tions from hio 
client under 
the I. E. Act.s 
Mad. ’16. 



304 


INDIAN LAW OF EVIDENCE. 


tefifkssfy waive the privilege or itkblUdly unidet ’he latter 
portion' of S. 128 by calling the barrister, pleader, etc. as 
witness* and questioning him on matters tvhich,' but for sUch 
question, he woikld not be* at liberty' to disclose. But be 
does not lose the privilege if he gives evidence m the suit 
either at his instance or at the instance of the opposite party. 
<S. 128I 

ProviBO-T-The pnviso is intended to prevent the 
privilege from becoming a shield for fraud. It is not part 
of a lawyer’s business to aid his client in the furtherance of 
an unlawful purpose and therefore when it appears that the 
lawyer was consulted with that view, lie is bound like tin 
'Oidinary witness to testify to the matters disclosed to him. 

Duration of the privilege.— -The protection does ndt 
cease with the termination of the suit or other obligation 01 
business in which the communications were made ; nor is it 
affected by the party’s ceasing to employ the solicitor, and 
retaining another nor by any other change of relktioh between 
them, nor by the solicitor being struck off the rolls, 
nor by his becoming personally interested in the property^ to 
the title of which the communication related nor even by the 
death of the client ** (Taylor, S. 297). 

(5) The provision*; of this section (S. 126) shall 
applv to interpreters, and the clerks or servants ut 
barristers, pleaders, attorneys and vakils. fS. 127). 

Not©.— Privilege given by S. 126 to .legal advisers is, 
by the provisions of this section,, extended to interpreters 
etc. $. 127 of the Evidence Act extends to a communirtkm 
made to the pleaders clerk the same confidential character 
that attaches to a communication to a pleader direct under S. 
126. (25 Cal. 53> ' 

"When a party ( 6 ) Privilege not Waived hy volunteering 
,* said to hare evidence. — If any party to. a suit gives, evidence 
waived privi- therein a t his own instance of otherwise, he shell 
?, <J9 W- not be deemed te h*ve consented thereby to such 
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disclosure as is mentioned in S. 126 $ and if any 
party to a suit or proceeding calls any such barris- 
ter, pleader, attorney or vakil as a witness, he shall 
be deemed to have; consented to such disclosure 
only if he questions such barrister, attorney or 
vakil on matters which, but for such question, 
he would not be all liberty to disclose. (S. 128). 

• 

Note. — A paity to a suit does not waive his privilege by 
< oming forward to give evidence, nor is he for that reason 
'xxmd to pioduce confidential coi 1 espondence that has passed 
between himself and his legal adviser, except so far as it 
may be necessary for the due explanation of his evidence. 
Furthermoie, the calling of his legal adviser as a witness 
does not imply a waiver, unless, of course, questions in- 
consistent with the maintenance of the privilege are put by 
him or on his behalf to the witness (Cunn). 

• 

7. Confidential communications with legal 

adviser. — No one shall be compelled to disclose to 
the court any confidential communication which 
has taken place between him and his legal profes- 
sional adviser, unless he offers himself as a witness 
in which case he may be compelled to disclose any 
such communications as may appear to the court 
necessary to be known in order to explain any 
evidence which he has given, but no others. 

<S. 129). 

Note.— Ss. 126 and 127 apply where the legal adviser or 
his clerk &c. is interrogated. S. 129 applies* where the client 
himself is interrogated and whether sucfi client be a party 
to the case or not “As S. 126 imposes i restriction on the 
legal adviser, so by the present section an exemption or 
privilege is extended to the client, the client being the 
•object aimed at in both the sections alike. The present 
section lays down two. conditions (1) the communication 

must be confidential and (2) the recipient of it must be the 
20 
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man’s professional legal adviser (/'. the barrister, attorney, 
pleader or vakil mentioned in S. 126). The protection of 
the client extends to all communications between lawyer and 
client in regard to matter on which the lawyer *is consulted 
whether they took place before or after the commencement 
of the dispute. Privilege may be claimed in regard to papei 
containing such statements or advice when application is 
made in a suit for the inspection of documents. (Cunn). 

(8) Production of title-deeds of witness not 
a party.— No witness who is not a party to a suit 
shall be compelled to produce — 

(i) his title-deeds to any property ; or 

(ii) any document in virtue of which he 

holds any property as pledgee or mort- 
gagee ; or 

(iii) any document the production of which 
might tend to criminate him, unless 
he has agreed in writing to produce 
them with the person seeking the pro- 
duction of such deeds or some person 
through whom he claims. -.S. 130). 


State bnefly 
the provisions 
of the I. E. 
Act with 
reference to 
production of 
t itlc deeds by 
a witness. 

C.U. 1903. 

I Vide S. 162. 
also.] 


Note. — Under this section a witness who is iot a party 
to a suit can pot be compelled to produce his title-deeds etc. 
Under Order XVI, R. 6, C. P. Code, 1908, any person may 
be summoned to produce a document, without being sum- 
moned to give evidence. S. 162 of this Act says that a 
witness summoned to produce a document must bring it to 
court, notwithstanding any objection which there may be to 
its production and (he validity of any such objection shall 
be decided by Couft. Reading all these sections together, 
it seems clear tfcit a witness summoned to produce a docu- 
ment must bring it to Court ; and if he claims privilege 
under this section, and objects to its production the validity 
of his objection shall be decided by the Court. (Sarkar’s 
Evidence Act). In a case to which this section would apply, 
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it would be entirely optional for the witness to produce his 
title-deeds and to raise any objection whatever. 
(16 All. IOO). 

9. Production of documents in possession 
which another person could refuse to produce. 

— No one ‘'hall be compelled to produce docu- 
ments in his possession, which any other person 
would be entitled to refuse to produce if they were 
in his possession, unless such last-mentioned person 
consents to their production. (S. 13 1). 

Note.— This Section extends to the agents the same 
piotection which the preceding section provides for the 
principal. S. 130 relates to the case in which the document 
is the title-deed of the witness, while S. 131 refers to docu- 
ments of another person in possession of the witness. This 
section is introduced for the protection of persons whose 
title-deeds and other* documents happen to be in possession 
of his attorney, muktear, agents or servants, trustees, and 
mortgagees &c. In such s case the consent of the owner 
of the documents would be necessary before a person can 
be compelled to produce them. When the consent of the 
ownei has been given, the holder cannot resist an order for 
pioduction, unless in his own right also he has a claim on the 
documents which brings the case within S. 130. In the 
absence of such consent the holder has, so far as S. 131 is 
< concerned, discretion to produce them or not as he pleases. 
If lie refuses production it is not incumbent on him to show 
that he is acting in obedience to the instructions of .the person 
interested. On the other hand there is ifothing, except his 
sense of duty, to prevent him from producing the document 
.nspite of that persons instruction. (Cunningham). 

10. Criminating questions to witnesses.— 

( i ) A witness shall not be excused from answering 
any question as to any matter relevant to the mat- 
ter in issue in any suit or in any civil or criminal 
proceeding, upon the ground that the answer to 
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such question will criminate, or may tend (directly 
or indirectly) to criminate, such witness or that it 
will expose or tend (directly or indirectly to ex* 
pose such witness to a penalty of forfeiture of any 
kind : (S. 132). 


Can a witness 
be excused 
from answer- 
ing any ques- 
tion upon the 
ground that 
the answer 
will criminate 
bim ? What 
are the provi- 
sions of the 
Indian Evi- 
dence Act on 
the point ? 
C.U. 1920(a). 
State the 
aature of 
question , 
which a 
witness can 
refuse to 
answer on the 
ground that it 
might tend to 
criminate 
him. 

C.U. 1914(a). 


(2) But no such answer, which a witness shall 
be compelled to give, shall subject him to any 
arrest or prosecution or be proved against him in 
any criminal proceeding except prosecution for 
giving false evidence by such answer. (Proviso). 

Note. — Under this section a witness cannot refuse to 
answer a question which is relevant to the matter in issue in 
any civil or criminal proceeding simply on the ground that 
the answer will tend to criminate him or expose him to a 
penalty or forfeiture. The legislature while depriving the 
witness of the privilege which still exists m England has add- 
ed a proviso to the section declaring that* Wh incriminating 
answers will not subject the witness to any arrest or pro- 
secution or be proved against him in any criminal proceeding 
except in a case of a prosecution for giving false evidence. 
In England the witness is still privileged from answering 
criminating questions. 

“Questions as to any matters relevant to the 
matter in issue /— 1 This section does not in terms deal 


with all criminatory questions which may be addressed to a 
witness, but only with questions as to matters relevant to the 
matter in issue. Irrelevant questions should not be allowed 
and it may be implied from the limitation in this section 
that a witness should be excused from answering questioifc 
tending to criminate as to matters which are irrelevant. 
(1 Mad. 271)^ * 

“Answer whioh a witness shall be oompelled 
to give etc.” — This section makes a distinction between 
those cases in which a witness voluntarily answers a question 
and those in which he is compelled to answer, and gives him 
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a protection in the latter of these cases only. Protection 
is afforded only to answers which a witness has objected to 
give or which he has asked to be excused from giving, and 
which then he has beef! compelled by the court to give. ( 12 
Bom. 450). The words “shall be compelled to give” in the 
proviso, apply to pressure put upon a witness after he is in 
the box, and when he,askes to be excused from answering 
a question. (21 Cal. 202). 


CHAPTER X — Examination of witnesses. 
( Ss. 135-166 ). 

We now proceed to the consideration of the mode in 
which witnesses should he examined. Chapter X lays down 
the following provisions relating to the examination of 
witnesses : — • , 

1 . Order of production of witnesses for 
examination. — The order in which witnesses are 
produced and examined shall be regulated by the 
law and practice for the time being relating to civil 
and criminal procedure, respectively, and, in the 
absence of any such law, by the direction of the 
Court. (S. 135). 

2. Rules as to the admissibility of evidence. 

— ( t ) When a party proposes to give evidence of 
any fact the Judge may ask him in what manner 
the alleged fact, if proved, would be relevant ; and 
the Judge shall admit the evident if he thinks 
that the fact if proved, would be Relevant and not 
otherwise. * 

(2 If the fact proposed to be proved i« one of 
which evidence is admissible only upon proof of 
some other fact, such last-mentioned fact must be 
proved before evidence is given of the fact first- 
mentioned, unless the party undertakes to give 



3io 


INDIAN LAW OF EVIDENCE. 


proof of such fact, and the court is satis® e< ^ with 
such undertaking.* 

Illustrations.— (a) It is proposed to prove a statement 
about a relevant fact by a person alleged to be dead, which 
statement is relevant under S. 32. The fact that the person 
is dead must be proved by the person proposing to pi o\e 
the statement before evidence is given of the statement. 

( 6 ) It is proposed to prove, by a copy, the contents of 
a document said to be lost. The fact that the original is 
lost must be proved by the person proposing to produce the 
copy before the ropy is produced. 

(3) If the relevancy of one alleged fact depends 
upon another alleged fact being first proved, the 
Judge may, in his discretion, either permit evi- 
dence of the first fact to be given before the 
second tact is proved, or require evidence to be 
given of the second fact before evidence is given of 
the fir«?t fact. IS. 136). 

Illustrations . — (e) A is accused of receiving stolen 
property knowing it to have been stolen. It is proposed to 
prove thaf he denied the possession of the property. The 
relevancy of the denial depends on the identity of the 
property. The court may, in its discretion, either require the 
property to* be iden tified before the denial of the possession 
is proved or permit the denial of the possession to be proved 
before the property is identified. 

(d) It in proposed to prove a fact (A) which is said to 
have been the c^use or effect of the fact m issue. There aie 
several intermediate facts (D, C and D ) which must he 
shown to exist before the fact (A) can be regarded as the 
cause or effect of the fact in issue. The Court may either 
permit A to be proved before B, C and D is proved, or may 
require proof of B, C and D before permitting proof of A. 

t Thai pliuie should be road with S. ldt and (he illustrations attached 
thereto. 
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8. (1) Order of Examination »— Witnesses 

shall be first examined-in-chief, then (if the adverse 
party so desires) cross examined, then (if the party 
calling him so desines) re-examined. [S. 138(1)]. 


(2) Examination-in-chief. — The examination 
of a witness, by the party who calls him is called 
his examination in* chief. 

(3) Cross-examination.— The examination of 
a witness by the adverse party is called his cross- 
examination. 

(4' Re-examination.— The examination of a 
witness subsequent to the cro^s-examination by 
the partv who called him is callc 1 his re-examina - 
tion. (S r 37). 


Explain 
“Exami- 
nation ip- 
chief,” “Crow 
examination” 
and ,, Re-exa- 
mination. 9 ’ 
C.U. 1915WS 
Bom. 1909(b), 
191s (b) ; 
Punj. 1Q17. 


Note. — The* examination of witnesses consists generally WJiat 

of three stages. lMfst of all the witness is examined by the ^^^sked 10 

party who calls him ; it is called the examination-in-chief, in “Examina- 

He is next cross-examined by the adverse party, it is called tion- m - c hief 

. “Cross-exa- 

the cross-examination. Finally he is examined again by minabon” and 

the party who called him ; it is called the re-examination. “Re-examma- 

It is the province of the party by whom the witness is jyp-faj/Bonv. 

called to examine him in chief for the purpose of eliciting 1914 (b). 

from the witness all the material facts within his knowledge w ^ aL are ^ 

which tend to prove such party’s case. Examination-in- principal 

chief must relate to relevant facts, [S. 138 (2)]. No leading rules regaid- 

question can be asked in it. (S. 142). ktad 0 f ques- 

As soon as the examination-in-chief of a Witness who has 

been called by either party is closed, the other party has a Examination- 

a right to cross-examine him. The essence of cross , 

Cross-exami- 

examination is, that it is the interrogation by the advo- nation and 
cate of one party of a witness called by his ad- Re-examina- 
versary with the object either to obtain from such witness 1914(b) 
admission favourable t& his cause, or to discredit him. [ Wdr Sa, 141* 
Cross-exammation is the most effective of aft means for 
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What is the 
meaning and 
object of 
cross-exami- 
nation ? 

Bom. 191 i(b'« 


What is the 
-nature and 
object o f 
cross-exa- 
mination 
and re-exami- 
nation ? 

Bom. 1908 (a) 


Define Lead- 
ing question 
AIL 1916, 
When are 


extracting truth and exposing falsehood. The objects ot 
cross-examination are to impeach the accuracy, credibility 
and general value of the evidence given in chief ; to sift the 
facts already stated by the witness, to detect and expose 
discrepancies or to elicit suppressed facts which will support 
the case of the cross-examining party. By it the situation 
of the witness with respect to the parties and to the subject 
of litigation, his interest, his motives, inclination and preju- 
dices, his character, his means of obtaining a correct and 
certain knowledge of the facts to which he bears testimony, 
the manner in which he has used those means, his powers ot 
discernment, memory and description are all fully investi- 
gated and ascertained, and submitted to the consideration 
of the Jury who have an opportunity of observing his 
demeanour, and of determining the just cause of hi*- 
testimony. 1 1 is not easy for a witness subjected to this 
test, to impose on a Court 01 Jury ; for, 'however artful the 
fabiication of false-hood may be, it cannot embrace all the 
circumstances to which a cross-examination may be extend- 
ed. Like examination-in-chief, cross-examination must 
1 elate to relevant facts ; but unlike re-examination it need 


leading ^ques-^ not b e confined to facts deposed to in the preceding exami- 
Bom. 1913(a), nat *on. Further it differs from both of them in as much as 
v 2i (b). leading questions can be asked. The range of cross-exami- 


nation is unlimited, the only circumscribing limits being that 


it must “relate to relevant facts' 1 (S. 138). Besides questions 


relating to relevant facts a witness may further be asked in 


What are 
“leading 
questions” 
and why are 
they 

so called f 
Discuss the 
right of 
parties to a 
"•JMtt to put 


cross-examination question intended to test his veracity, to 
discover who he is tod what is his position in life and to 
shake his credit b£ injuring his character. (See S. 146 post). 
The Act, however, in Ss. 139-153 has hud down certain rules 
limiting the scope of cross-examination. Cross-examination 
is generally undertaken by the adverse .party ; but the court 
may permit a party to cross-examine his own witnes in 
certain cases. (S. 154). ' 
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When the cross-examination of a witness is concluded, tions to wit^' 
the party who called him has the right to re-examine him on d5^stance * 
all matters arising out of the cross-examination for the pur- under which 
pose of reconciling any discrepancies that may exist between * 

the evidence in the examination-in-chief and that which has ’10 ( a ), 
been given in cross-examination, or for the purpose of remov- * 5 °®* 
ing or diminishing any suspicion that the noss-examination 
may have cast on the evidence-in-chief ; or to enable the 
witness to state the whole truth as to matters which have 
only been partially dealt with in cross-examination. Re- exft( ? t S g 0pe e 
examination must be directed to the explanation of matters of re-examina- 
leferred to in cross-examination (S. 148) and if new matter 
is by permission of the court introduced in re-examination, 
the adverse party may further cross-examine upon that 
matter. No leading question can be asked in re-examination. 

(S. 142). 

Scope of oroBS-ezamination.— In India, as in Eng- What is re- 
land, the accused are entitled in cross-examination to elicit 
facts in support of their defence from the prosecution wit- Bom. *17 (b) 
nesses wholly unconnected with the examination-in-chief. In 
the course of cross examination of this character the defence 
are entitled to ask leading questions. Under S. 154 of the The prosecu- 
Evidence Act, the court has the discretion to permit the mina^ case 1 
prosecution to test by way of cross-examination, the veracity calls a witness* 
of their own witnesses with regard to the unconnected Oilmen? 
matters elicited by the defence in cross-examination. In the Can the de- 
United States, a party has no right to cioss-examme a>n y foStrThina*by 
witness, except as to circumstances connected with matters leading ques- 
'stated in his examination-in.chief anti if he wishes to ex- tions In cross- 
amine him respecting others he must do so by making him fevoura- 
his own witness and by calling him as isuch in the subse- hie to the 
quest progress of the cause. (*2 Cal. 057 )-“ 

5. Directions for examinations. — The exa- with the 
mination-in-chief and cross-examination must re- 
late to televan t facts, but the cross-examination pro»^ i on 
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*hen cross 
examine him 
on the new 
facts brought 
out ? 

C. U. 9 20 (b). 


need not be confine 1 to the facts to which the 
witness testified in his examination-in-chief. The 
re-examination, shall be directed to the explana- 
tion of matters referred to in cros^-examination, 
and, if new matter is by permission of the court, 
introduced in re-examination, the adverse party 
may further cross examine upon that matter 
[S. 138(2 ]. 


Explain — 
•‘Leading 
question.” 

C. U. 9 1 5(a), 
Bom. ’09(b), 
Mad. *19 (a). 


What do you 
mean by the 
expression 
“Leading 
questions” ? 
Who can not 
ask these 
questions ? 
C.U. ’25 (b). 


S6 (1) Loading question.— Any question sug- 
gesting the answers which the person putting it 
wishes or expects to receive is called a leading 
question. (S. 14 1). 

y 2) When leading questions may and may 
not be asked. — (a) Leading questions must not, it 
objected to by the adverse party, be asked in an 
examination-in-chief or in a re-examination, except 
with the permission of the court. 

4 ( b ) The court shall permit leadihg questions as 
to matters which are introductory or undisputed or 
which have in its opinion, been already sufficiently 
proved. S. 142). 


For what pur- 
pose! and at 
who'e ins- 
tance .ire 
former state- 
ments of a 
witness under 
examination 
admissible ? 

( Vide Ss. 145 
and 157.) 
What are lea- 
ding questions 
and wnen 
may or may 
not they be 
asked ? 

C.U. 20 {a) 

Explain the 
derm “leading 


~(c) Leading questions may be asked in cross 
examination. (S. 143) 

Note —4 question suggestive of its own answer is called 
a leading quession. A leading question is one which 
suggests to the witness the answer desired or which embody- 
ing a material fact, admits of a conclusive answer by a 
simple negative or affirmative. (Taylor). A leading question 
is one which suggests to the witness the answer which it is 
desired he should £ive. M A question / 9 says Bentham, “i§ 
a leading one, when it indicates to the witness the real 
or supposed fact which the examiner expects and desires to 
have confirmed by the answer. Is not your name so and so ? 
Do you not reside in such a place ? Are you not in the 
service of such and such a person ?• Have you not lived so 
many years with him ? 
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“Leading questions cannot ordinarily be put in exam in a- questions." 
tion-in-chief or re-exam ination, except with the permission 
of the court which is generally given if they refer to matters permitted in 
which are (i) introductory ox (11) undisputed ox (Hi) suffi- * n 

rientfy proved. Leading questions can be asked m cross- Mad. 1915. 
examination. The reason for excluding leading questions Bom . 1918(a)* 
from cxammation-m-cljief is obvious. It would enable a whaHs th«- 
party to prepare his story and evolve it m his very words procedure to 
from the mouth of his witnesses in court. It would tend to ^heiTawit- 
diminish chances of detection of a concocted story.” ness has to lie 

7 Cross-examination of person called to byTprior^ 
produce document. — A person summoned to pro- statement 
duce .1 document does not become a witness by made by him 
the mere fact that he produces it and cannot be M^ m J!|i9 ? (a). 
cross examined unless and until he is called as a what is meant 


witness. (S. 139). 

8. Witnesses to character. — Witnesses 


to 


character may be cross-examined and re-examined. 
(S. 140J. 

9 - Cross-examination as to previous state - 
'ments in writing. — A witness may be cross-exa- 
mined as to previous statements made by him in 
writing or reduced into writing, and relevant to 
matters in question without such writing being 
"hewn to him, or being proved but if it is intended 
to contradict him by the writing, hi" attention 


by cross exa- 
mination ? 
Write short 
note on the 
value of cross- 
examination 
as a means of 
discovering 
truth. 

C. U. ’a8(A): 


must, before the writing can be proved, be called 
to those parts of it which are to be used for the 
purpose of contradicting him. (S. 145). 


s Note. — One of the modes in which, according to the 
Evidence Act, the credit of a witness may be impeached is 
by proof of formal statements inconsistent,with any part of 
his evidence which is liable to be contradicted ; and this 


section gives the right to cross-examine a witness on previous 
statements made by hiip and reduced into writing * when 


„* This ■ Action refers only to previous statements made In "writing or 
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thos e previous statements are relevant to the matter in issue. 
(19 All. 390). 

A witness may be questioned as to his previous written 
statements for two purposes (1) r it may be to test his 
memory ; and the very object would be defeated if the 
writing were placed in his hand before the questions were 
asked ; or (2) it may be to contradicf him, and here it would 
be obviously unfair not to give him every opportunity of 
seeing how the matter really stands. (Norton). 

10. Questions lawful in cross-examination* 

(1) When a witness is cross-examined, he may in 
addition to the questions referred to in Sec. 1 38(2) 
be asked any question which tend — 


(*) to test his veracity. 


(11) to discover who he is and what is his 


In w hat ways 
, may the credit 
of a witness be 
Impeached t 
All. 1915, 
Mad. J9 18(a). 
What ques- 
tions are law- 
ful when put 
in cross-exa- 
mination by 
Counsel of 
the opposite 


warty! 


„ 'WJW- 

[See Ss. 145 
rnd 147-1531 


position in life, or ' 

(tit) to shake his credit, ‘by injuring his 
character, although the answer to 
such questions might tend directly or 
indirectly to criminate him or might 
expose or tend directly or indirectly 
to expose him to a penalty or forfei- 
ture. (S 146). 

* 

Note. — This section gives the cross-examiner a wider 
power of interrogation than is allowed by S. 138 (2) and says 
that in addition to the questions that may be asked undei 
the latter section, the witness may be further asked the 
question me'htioqed in this section. 

(2) If any *such question relate to a matter 
reUvanl to the suit or proceeding, the provisions of 
Sec. 1 32 shall^apply thereto. (S. 14 7). 


wu « .v- Note.— This section as well as the next section apply to 
wnen cud cue . . . 

court compel questions referred to in Sec. 146. The present section refers 

a witness to „ — — ■ 

reduced Into writing. The mode of contradicting previous verbal statements 
is pointed out in S. 153, Exception % 
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to “matters relevant to the suit or proceeding” while the next 
section refers to matters not relevant to the suit or 
proceeding.” 

(3) If any such question relate to a matter not 
relevant to the suit or proceeding except in so far 
as it affects the credit of the witness by injuring 
his character, the Gturt shall decide whether or 
not the witness shall be compelled to answer it, 
and may, if it thinks fit, warn the witness what he 
is not obliged to answer it. In exercising its dis- 
cretion, the Court shall have regard to the follow- 
ing consideration : — 

(a) Such questions are proper if they are of 
such a nature that the truth of the imputation con- 
veyed by them would seriously affect the opinion 
of the Court as to the credibility of the witness on 
the matter to wbiph he testifies : 

(1 b ) Such questions are improper if the imputa- 
tion which they convey relate to matlers so remote 
in time, or of such a character that the truth of the 
imputarion would not affect or would affect in a 
slight degree, the opinion of the Court as to the 
credibility of the witness on the matter to which he 
testifies : 


answer ques- 
tions inten- 
deed to affect 
his credit by 
injuring his 
character ? 
Bom. '14(a). 


What ques- 
affecting the 
credit of a 
witness by in- 
juring his 
character are 
respectively 
proper and 
improper ? 


( c ) Such questions are improper if there is a 
great disproportion between the importance of the 
imputation made against the witness’s character 
and the importance of his evidence :• 

irf) The Court may, if it sees fit, draw, from 
tfte witness’s refusal to answer, the inference that 
the answer if given would be * unfavourable. f 
(Si 148). » 


V This clause provides that, if the evidence is very unimportant and the 
1 mputation on the witness's character very serious, the question is improper 
and ought nof Ip be allowed. 

f This clauses is merely a reproduction of OL (A) to S. 114. 
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(4) Questions affecting character not to be 
asked without reasonable ground. — No such 
question, as is referred to in section 14s, ought to 
be asked, unless the person asking it has reason- 
able ground for thinking that the imputation, 
which it conveys, is well-founded. (S. 149). 

What provi- Illustrations. — (a) A barrister is instructed by an attorney 

sion is made or vakil that an important witness is a dakait. This is a 
EvWence^Act reasona hl e ground for asking the witnesses whether he is a 
to prevent an dakait. 

abu^e of thc^ ^ pleader is informed by a person in Couit that an 

ted to sTcoun. impoitant witness is a dakait. The informant, on being 
sel to put dis- questioned by the pleader, gives satisfactoiy reasons for his 
q^estioiftoa statement. This is a reasonable giound foi asking the 

witness in witness whether he is a dakait. 
cross-exa- 
mination ? (c) A witness, of whom nothing whatevei is known, is 

Bom- *i7( a )- asked at random whether he is a dakait. i ‘There are here no 
reasonable grounds for the question. 

(d) A witness, ot whom nothing whatever is known 
being questioned as to his mode of life and means of living, 
gives unsatisfactoiy answers. This may be a teasonable 
ground, foi asking him if he is a dakait. 

(5) Prpcedure in case of such questions- 
What is the b e j n g asked without reasonable grounds — 

5 mn when a M the Court is ot opinion that any such question 
question is was asked without reasonable grounds, it may, it it 

asked to a was asked bv any barrister, pleader, vakil or at or- 

out^eMonabie ne y- re P orL the circumstances of the case to the 

grounds ? High Court or f other authority to which such barri*^ 

C.U. ’24(a). ter. pleader vakil ‘or attorney is subject in the* 

exercise of his profession. (S. 150) 

Note.— The ofiject of this section is to prevent the un- 
necessary.raking up of the fast history of a witness, when 
it throws no light whatsoever on the questions at issue in a 
case. In the couise of cross-examination, the tenr\ptation is 
always too great to run down a witness’s character ; the 
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Legislature has, therefore, wisely provided ample safe- 
guards for the unfortunate witness and placed wholesome 
< hecks on the wily cross-examiner. 


ii. Exclusion* of evidence to contradict To what ex- 
answer to questions affecting character of wit- ^ ma y a 
ness.— When a witness has been asked and has ^4?mdicted ? 
answered any question which is relevant to the 80^1898, 
inquiry only in so far as it tends to shake his credit Mad. 9 i8(u), 
by injuring his character * no evidence shall be 91 
given to contradict him . but if he answers falsely vVhatevi- 
he may afterwards be charged with giving false dence of a 
evidence. (S. 153). witness is 

liable to con* 

Illustrations — (a) A claim against an underwriter is tradiction ? 


insisted on the ground of fraud. The claimant is asked a civil case 
‘ whether, in a former tiansaction he had not made a fraudu- restrictions’ll 
lent claim. He denies it. Evidence is offered to show that the questions 
The evidence is inadmissible . 1 Tdced i™^ ** 

(d) 'A witness is asked whether he was not dismissed c ro88 - exa ™ m »* 
• • - „ , . tion ? Has 

1 om a situation for dishonesty. He denies it. E\ idence the Judge 


lie did make such claim. 

1 


is offered to show that he was dismissed foi dishonesty. The to ex ’ 

e\ idence is not admissible. questions ? 

(1 c ) A affirms that on a certain day he saw B at Lahore. If so. m what 

cases ? 

A is asked whether he himself was not on that day at Bom 
Calcutta. He denies it. Evidence is offered to show that 


A was on that day at Calcutta. The evidence is admissible 
not as contradicting A on a fact which affects his credit, but 
.is contradicting the alleged fact that B was seen on the Under what 
day in question in Lahoie ^rcumstances 

[In each of these cases, the witness flight if his denial interfere with 

was false, be charged with giving false evidence ] the cross- 

examination 

- of a witness ? 

♦ This section is 1 routed to matters which may oe introduced under Bom. '13(d). 
cl (ili) of aec 145 ante Where o wit^ss deposes to facts which arc ( Vide Ss. 
••levant, evidence may be given in contradiction of what he has stated. 148-158). 

Hut when what he deposes to affect only his credit, no evidence to con- 
iliv t him can be given for the sole purpose of shaking his credit !by injuring 
character. 
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Exceptions There, are however, two excep- 
tions to the above rule : — 

(i) If a witness is asked whether he has been 
previously convicted of any crihie and denies it, 
evidence may be given of his previous conviction. 

(ii) If a witness is asked any question tending 
to impeach his impartiality and answers it by de- 
nying the fact suggested, he may be contradicted. 
(S. is® [\Si\ 

lllustranon— fit is asked whether his family has not had 
a blood-fued with the family of B against whom he gives 
evidence. He denies it. He may be contradicted on the 
ground that the question tends to impeach his impartiality. 
Note. — It is obvious that questions, asked merely to 
sion are there discredit a witness, introduce matter altogether foreign to 
Evidence 1 Act the en£ l uir y* an( * that > l * controversy about the matter so 
introduced were allowed, the court would be' occupied with 
deciding, not the merits of the case but th‘e merits of witness, 
and that thus any suit might be indefinitely prolonged. It 
is, therefore, provided by this section, that whenever a 
38 (a) * * * witness has answered a question asked merely for the 
purpose of discrediting him no evidence shall be given m 
the case to contradict his answer ; the only remedy 
(suggested in' this section', if he answers falsely, is to prose- 
cute him afterwards for giving false evidence. ( S. 193 
I. P. C. ). There are, however, two exceptions to this rule, 
and these exceptions are allowed because they can easily 
be proved without lengthening the trial : (1) If a witness 
is asked whether he has been previously convicted and 
"denies it, the previous conviction may be easily proved (ih 
the manner provided by S. 51 1 of the Cr. P. Code). (2) If 
he is asked about, and denies, any fact tending to 
impeach his impartiality, ( as “Are you not the plaintiffs 
brother ?" or “‘Have you not received a bribe from the 
.defendant ?” the fact impeaching 'his impartiality may be 
^proved. (1 Cunningham ). 


/In what cases 
does the Evi- 
dence Act 
allow evi- 
dence to be 
given to con- 
tradict a wit- 
ness on 
matters direc. 
ted merely to 
shake his 
credit ? 

Give reasons. 
Mad. *15. 

What provi- 


to protect a 
witness 
against im- 
proper cross 
examination ? 
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[Problem . In an action for breach of promise of 
marriage, the Counsel for the deft, asked a witness who 
was called to corroborate the plflfl— ( i ) whether he had not 
. ommitted perjury at a certain trial 10 yrs. ago ? (2) Whether 
he had not been convicted of perjury ? (3) whether his 
family had not had a blood fued with the family of the deft. ? 
(4) whethei he had not accepted a bribe for giving evidence ? 
Are all or which of these questions permissible ? If so, and 
if the witness replies “No,” can any and what evidence be 
called to contradict him ? Bom. 1916 (£).] 


12. Indecent and scandalous questions. — 

The Court may forbid any questions or inquiries 
which it regards as indecent or scandalous, al- 
though such questions or inquiries mav have some 
bearing on the questions before the Court unless 
they relate to facts in issue, or matters necessary to 
be known in orej^er to determine whether or not the 
tacts in issue exulted. (S. 151). 

Note. — If a woman prosecuted a man for picking her 
pocket, it would be monstrous to enquire whether she had 
an illegitimate child ten years before, though circumstances 
might exist, which might render such an enquiry necessary. 
For instance, he might owe a grudge to the person against 
whom the charge was brought on account of circumstances 
connected with such a transaction, and have invented the 
charge for that reason. 

The result of S. 151 is, that the Court cannot forbid 
indecent or scandalous questions if they relate to facts in 
igsue or to matters necessary to be knowq in order to deter- 
mine whether or not the facts in issue exifUd. If they have, 
however, merely some bearing on the questions before the 
Court, the Court has discretion and may forbid them. 


From what 
questions 
will a witness 
he excused 
or protected 
by the court ? 
Bom. ’12 (b ) 9 
’17 ( b ). 

Mad. ’18(a) 
When a wit* 
ness is under 
examination, 
(a) what 
questions and 
inquiries may 
be forbidden 
and ( 6 ) what 
questions mus 1 
be forbidden 
by the court ? 
Bom. 1892. 

( Vide Ss. 148 
I5I-I5*)- 


*3. Question, intended to insult or annoy. — indicate the 
The Court shall fort)i<f any question which ap**"***"? of 
pears to it to be intended to insult or annoy, or whjTherej, a 


21 
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willing wit- 
ness would 
not be per- 
mitted to 
answer. 

C. U. '18 (*). 


What is the 
remedy if a 
party's own 
witness turns 
hostile ? 

Bom. *17 (£). 
Is it open to a 
party to dis- 
credit his own 
witnesses or 
to put leading 
questions to 
them ? 

When may a 
party cross- 
examine his 
own witness ? 
Bom. '14 (6). 
Is a party 
allowed to 
cross-examine 
his own wit- 
ness f 

C.U. '*8 (*). 


which though proper in itself, appears to the Court 
needlessly offensive in form. (S. 102). 

Note.— Sections 148-152 are intended for the protection- 
of a witness against improper cross-examination. Questions 
must not be framed in needlessly offensive form, which the 
circumstances of the case donotrequiie 01 which tend to 
insult or annoy. ( 

14. Cross-examining one’s own witness. — 
The Court may, in its discretion, permit the per- 
son who calls a witness to put any question to him 
which might be put in cros^-examination by the 
adverse party. (S. 154). 

Note.— A witness must be taken to have a bias in favour 
of tfie party by whom he is called, and by offering a witness 
a party is held to recommend him as worthy of credence 
and so it is not in general open to him to te?t his credit or 
impeach his truthfulness. But the rute f should be relaxed 
in ceitain cases, rhunely, where the witness turns hostile 01 
unwilling to give evidence. Where a party calling a 
witness and examining him finds that he is either hostile or 
unwilling to answer questions put to him, he can with the 
permission of the Court put leading questions to him (S. 1431 
or cross-examine him as to the matters mentioned in Ss. 145 
and 146 or iftipeach his credit (S. 155). 

A witness who is unfavourable is not necessarily hostile ; 
for a hostile witness is one who from the manner in which 


What is the 
difference 
between a 
hostile' and an 
adverse 
witness ? 

Mad. *I 9 (*)’ 


he gives his evidence shows that he is not desirous of telling 
the truth. A party when called by his opponent cannot as 
of right be treated «as hostile, the matter being solely in the 
direction of tha court When the witness stands in a situa- 
tion which naturally makes him adverse to the party who 
desires his testimony, as for example, when a defendant 
is called as the plaintiffs witness, the party calling the 
Witness is not entitled* to cross-exqnfae him as of right In 


view of the provisions of sec. 154 I* B. Act. The situation 
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111 which a witness stands towards either party does not give 
the party calling the witness a right to cross-examine him 
unless the witness’s evidence be of such a nature as to make 
:t appear that the witness is unwilling to tell the truth. (49 
Cal. 93). 

[Problem. — 4 ‘As the propounder of the will is obliged 
under Sec. 68 of the Indian Evidence Act to call the attesting 
u ltness to the will, such witness should be treated as a wit- 
ness called by the Court and liable to be cross-examined 
as a matter of right, by the party citing him,” Comment. 
C. U. 21(b). See Surendra Krisna Mandat v. Rani Dasi 
<47 Cal. 1043). 1° course of his judgment in that case, 

Mukherjee, A. C. J. observes “It has been maintained 
before us that as the propounder was obliged under Sec. 68 
of the Indian Evidence Act p to call the attesting witness to 
ihc will, such witness should be treated as a witness called 
bv the couit and liable to be cross-examined at a matter of 
* ight, by the party citing him. In our opinion this contention 
< annot be upheld. Sec. 1 $4 of the Evidence provides that 
the Court may, in its discretion, permit the person who calls 
a witness to put any questions to him which might be put in 
noss-examination by the adverse party. There is in this 
icspect no distinction on principle between an attesting 
n itness whom a party is obliged to call and any other witness 
whom he may ask of his own choice, but the court may, in 
the exercise of its discretion, be more easily persuaded in 
the former case than in the latter. In view of the provision 
of the Indian Evidence Act, it is thus plain ’that there is no 
100111 for application, in this country ;of thp view taken in the 
1 ases of Bowman v. Bowman , Jncson v. Thomson and Coles 
v. Coles that a necessary witness that is on € whom a party 
compelled to call and who may therefore be considered 
lather the witness of the court than of the party as an attest- . 
mg witness to a will {Gelt v. Cell) can be discredited as of 
right by his own side. It is indeed doubtful whether the 
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principle recognised in these cases, though recently affirmed 
in Jones v. Jones is still good law in England. (See Ptice v. 
Manning, Philips v. Davis per Deane J.) But two important 
noints must be borne in mmd first \ ‘that a witness is con- 
sidered adverse when, in the opinion of the Judge, he bears a 
hostile animus to the party calling him and not merely when 
his testimony conti adicts his proof, in other uords, as Wilde 
J remarked in Coles \ . Coles a hostile witness is one who,fiom 
the manner in which he gives his evidence, shows that he is 
not desuous of telling the truth, and secondly , as Loid 
Campbell, C. J. observed in Faulkner v Brine wheie a 
witness is treated as hostile and cross-examined by the paity 
calling him this must be done to descredit the witness alto- 
gether and not merely to get rid of part of his testimony ” 

(pp. 1056-57)]. 

15. Evidence as to matters ^.in writing. — 
Any witness may be asked, whilst tinder examina- 
tion, whether any contract, grant or other disposi- 
tion of property, as to which he is giving evidence, 
was not contained in a document, and if he says, 
that it was, or if he is about to make any state- 
ment as to the contents of any document which in 
the opinion of the Court, ought to be produced the 
adverse party may object to such evidence being 
given until such document is produced, or until 
facts have been proved which entitled the party 
who called the witness to give secondary evidence 

of it. (S. 144). 

(2) A witness may, however, give oral evi- c 
dence of statements made by other persons about 
the contents of documents if such documents are 
in themselves relevant facts. 

Supposing for instance, that the question is whether A 
assaulted B. C deposes that he heard A to say to D — “B 
wrote a letter accusing me of theft, 'and I will be revenged 
on him.” This statement is relevant, as showing A’s motive 
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for the assault, and evidence jnay be given of it, though no 
other evidence is given about the lettei. 


1 6 . Impeaching credit of witneuea.— (1 1 

The credit of a witness may be impeached in the 
following ways by the adverse party or with the 
consent of the Court, by the party who calls 
him : — 

(a) by the evidence of persons who testify that 
they, from their knowledge of the witness, believe 
him to be unworthy of credit ; 

(b by proof that the witness has been bribed, or 
has accepted the offer of a bribe, or has received 
any other corrupt inducement to give his evi- 
dence , 

. (c) by proof of former statements inconsistent 

with any part of his evidence which is liable to be 
contradicted'; t 

Illustrations.— (a) A sues 11 foi the price of goods sold 
and delivered to 11. C says that A delivered the goods to B. 
Evidence is offered to show that, on a previous occasion, 
he said that he had not delivered the goods to B. The e\i- 
deoce is admissible, {b) A is indicted for the muider of B. 
C says that B, when dying, declared that A had giv en B the 
the wound of which he died. Evidence is offered to show 


Mention the 
ways in which 
the credit of 
witnesses is 
allowed to be 
impeached, 
with special 
referenced 
the circums- 
tances under 
which the 
credit of one's 
own witnesses 
can be 
impeached t 
C. U. 'll (*). 
Who can 
impeach the 
credit of a 
witness, and 
how ? 

Bom. ’14 (b) % 
'14 (fl), 1 2(A), 

’ia(i), 1898 ; 
Mad. ’19 (0). 


that on a previous occasion C said that the wound was not 
given by A 01 m his presence. The evidence is admissible. 

(Cf. S. 154 which refers to statements reduced to writing, 
while the present section refers to statements, verbal or 
yntten.) . « 

Id) when a man is prosecuted for rape or an at-, 
tempt to ravish, it may be shewn that the prosecu- 
trix was of generally immoral character. (S. 155). 

(2) A witness declaring another witness to be In what many 
unworthy of credit may riot, upon his examination- 
imehief, .give reasons for his belief, but he may be witness may 
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be impeached? asked his reasons in cross-examination, and the 
AU™’ i '* 4 answers which he gives cannot be contradicted. 

Mad.*' 1 8 (a), though, if they are false, he may afterwards be 
charged with giving false evidence. (Expl. 


In what way 
the credit of a 
witness may 
be impeached 
by the ad- 
verse party or 
by consent of 
the court by 
the party who 
tails him ? 
Punj. *i6. 
Compare the 
English Law 
as to impeach- 
ing the credit 
•f a witness. 
Mad. ’20 (a). 
[See p. 12 
supra). 


[It is clear that but for some such rule, there might be 
.i pitched battle fought over the character of every witness, 
and that suits would be simply interminable. {Cunningham) ] 

Note — The witness being the medium through which 
the Court is to arrive at the truth or falsity of the claim 
or charge m litigation, it is always necessary to ascertain the 
trust woi thiness of this medium This is the common func- 
tion of cross-examination which is, however, not in all cases 
adequate. It is necessary, theieforc, that the parties should 
be empowered to give independent testimony as to the 
character of the witness with a view to showing that he is. 
unworthy of belief by the Court which may be done in fom 
ways specified in this section. f 

In addition to the modes of discieditmg the testimony of 
a witness by cross-examination as pointed out in the Excep- 
tions to S. 153, a party can under this section impeach the 
credit of a witness called by his adversary, or with the 
consent of the Court by the party who calls him, in the 
following ways : — (1) By the evidence of other persons who 
testify that they from their knowledge of the witness, believe 
him to be unworthy of credit : (2) by proof that the witness 

has been bubed or has accepted the offer of bribe, or has 
received any other corrupt inducement to give his evidence . 
(3) by proof that the witness on former occasions made 
statements inconsistent with his present evidence ; and (4J 
m prosecution for drape or attempt to ravish, by adducing 
evidence to show that the prosecutrix was generally of 
immoral character. 

1 7 . Questions tending to corroborate evi- 
dence of relevant facts admissible.*- When a 
witness whom it is intended £0 corroborate gives 
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evidence of any relevant fact, he may be question- 
ed as to any other circumstance* which he ob- 
served at or near to the time or place at which 
such relevant fact occurred, if the Court is of 
opinion. that <mch circumstances, if proved, would 
corroborate the testimony of a witness as to the 
relStrant fact which he testifies. (S. 156.) 

Illustration . — A, all accomplice, gives an account of a 
lobbery in which he took part. He describes various inci- 
dents unconnected with the robbery which occurred an his 
way to and from the place where it was committed. Indepen- 
dent evidence of these facts may be given in order to 
^onoborate his evidence as to the robbery itself. 

Note.— This and the following section deals with corro- 
boration of the testimony of witness. This section provides 
for the admission of evidence given for the purpose, not of 
proving a relevant fact but of testing the witness's truthful- 
ness. There is often no bettei way of doing this than by 
ascei taming the accuracy of his evidence as to surrounding 
circumstances, though they are not so immediately connected 
with the facts of the case as to be themselves relevant. If 


he is able to give a definite description of the surrounding 
cn cumstances, his testimony thereby gains in credit. 

18. Former statements of witnesses may be Whe" ^ 
proved to corroborate later testimony as to . 

same facts —In order to corroborate the testi- w itnen be 
mony of a witness, any former statement made ' by proved in 
such witness relating to the same fact, at or about b^na c t °hl* >rID " 
the time when the fact took place, f or before any testimony ? 
^authority legally competent to investigate the fact Mad. '19 (a), 
may be proved. ( S. 157 ). , 

Note. — This section indicates another mode of corrobo- which the 

ration of the testimony of a witness. This section provides tetbmoaf of n 

witness can 

that any former statemeats made by a witness (l) at or corrobomt- 
about the time when the fact irrtstue took place or (2) before ad under the 
any competent authority may be proved to corroborate his MadL^ao (a). 
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testimony. Generally the statements made immediately on 
the occurrence of an event contains truth, for no time has 
elapsed for concoction to creep in ; similarly statements 
men'teo? a tC " s0 * emn ^ mac ^ e ,n presence of* a legally competent 
witness under authority beai the impress of truth. Statements like these 
examination are> therefore, a legitimate means of corroboration. IJpder 
( Vide Ss. 245 t * ie English law, however, such statements wire not generally 
aid 157.) admissible. 


For what 
purpose and 
at whose 
instance are 


19 . What matters may be proved in con- 
nection with proved statement relevant under 

S. 32 or 33. — Whenever any statement, relevant 
under Section 32 or 33, is proved, all matters may 
be proved either in order to contradict or to 
corroborate it, or in order to impeach or confirm 
the credit of the person by whom it was made, 
which might have been called as a witness and had 
denied upon cross examination the 'truth of the 
matter suggested. (S. 158). •' 


Is there any 
and what 
means of dis- 
crediting the 
depositions of 
a witness in a 
prior judicial 
proceeding f 
Mad. ’18 (b). 
State the 
provisions of 
the Evidence 
Act regulating 
thd onus of 
proof as to 
question 
regulating the 
use of docu- 
ments to re- 
fresh the 
'memory of a 
witness, 

M*d 'i8(a). _ 


Note. — Ss. 32 and 33 of the Act permit the putting in 
of certain statements made by peisons who cannot be pro- 
duced and examined as witness. This section piovides that 
in every case in which, under S 32 or 33, a statement 
made is relevant, the statement may be corroborated 01 con- 
tradicted * or the credit of the person who made it may be 
impeached or confirmed by any evidence which would have 
been admissible against that person, had he been called 
as a witness. The makei of such a statement not being a 
witness before the Court cannot be examined and cross- 
examined, and it js therefore all the more just and reasonable 
that such statement *should,»so far as possible, be submitted 
to all the various tests of truth. For instance, if as in illus- 
tration (f) to S. 153, the statement of A, admitted under S. 
32 or 33, is to the effect that he saw B at Lahore an a 
certain day, evidence to prove that A was in Calcutta on that 

• Ika section deals with corroboration 1 well as contradiction 
while Se. 196 and 157 relate to Sorroboration. 
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day could be given. Similarly evidence to impeach the 
credit of A might be given in the manner described in 
S. 153. On the other hand, A*s statement may be corrobora- 
ted by the production of a formei statement such as 
is described m Sec. 157. 

• Refreshing memory.- (1) A witness may, Under what 

while under examination, refresh his memory by “ r n cu a m ^“ s 
referring to any writing made by himself at the refresh his 
time of the transaction concerning which he is memory fronj 
questioned, or so soon afterwards that the Court 
considers it likely that the transaction was at that self, (b) made 
time fresh in his memory. by another ? 

. . . Bom. *12 (a). 

(2) The witness may also refer to any such 

writing made by any other person, and read by 
the witness within the time aforesaid if when he 
read it, he knew it to be correct. 

(8) An expert? may refresh his memory by 
reference to professional treatises. 

(4' When witness may use copy of document what js 
to refresh memory.— Whenever a witness mav me anthya 
refresh his memory by reference to any document, witness 
he may, with the permission of the Court , refer to a 
copv of such document, provided the Court be what^cu- 
satisfied that there is sufficient reason for the non- mentsmay be 
production of the original. (S. 159^. ? thia 

Note.— This section permits a witness to refresh his Can such 
memory respecting facts about which he speaks, by anything subsequently 
written by himself — except in the case of scientific witness put in and 
teferring to professional treatises— at the^irrie when the fact iifthe 
jjccunred or immediately thereafter, or at any other time when action ? If so, 
the fact was fresh in his memory. A witness may also refresh ^ ' 

his memory by referring to writing made bylmy other person gem. ’ 10(a). 
very shortly after the date on which Che event in question ( Vidt, Ss. 159- 
occurred and read by him shortly after the event if when he 
heard it he knew that '•the same was correctly stated in 
writing. ‘He may also for the purpose of refreshing his 
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What are the 
conditions to 
enable a 
witness to 
refresh his 
memory by 
reference to 
•documents ? 
What is the 
Tight of the 
adverse parly 
as to any 
n riling used 
refresh 
memory ? 
Mad. ’17(b). 


When may a 
written memo- 
randum or 
note-book be 
used by a 
witness to 
refresh his 
memory f 
May a copy 
an original 
memorandum 
be used for 
that purpose ? 
Is there any 
difference 
between the 
rules of the 
Edglish and 
Indian Law 
this respect ? 

AIL ’17 
At a trial a 
witness 
admits in 
cross-exami- 
nation 

that at home 
before coming 
to court he 


memory, refer to a copy of any document, to which he 
might refer, if it were produced, provided that good cause be 
shewn, to the satisfaction of the Court, for the non-production 
of the original. 

!5) Testimony to facts stated in document— 

A witness may also testify to facts mentioned j'i 
any such document, although he has no specific 
recollection of the facts themselVes, if he is sure 
that the facts were correctly recorded in the docu- 
ment. (S. 1 60). 

Illustration . — A book-keeper may testify to facts record- 
ed by him in books regularly kept in the course of business if 
he knows that the books were correctly kept, although he 
has forgotten the particular transactions entered. 

Note. — Sec. 160 gives important extension to the rule 
laid down m the preceding section. A witness may have no 
recollecti on of a transaction and may be unable, even with 
the aid of the document to recall it and yet, from seeing the 
document or his signature upon it, may be able to speak with 
positiveness to the occurrence of the transaction. What the 
witness’s evidence in such cases comes to, is this : “I know 
that signature to be mine, and from seeing the signature, 1 
am positive that the transaction occurred.” 

6 ) Right of adverse party a* to writing 
used to refresh memory. — Any writing used for 
the purpose of refreshing memory under the 
above provision must be produced and shown to 
the adverse party if he requires it. Such party 
may, if he pleases, cross-examine the witness there- 
upon. (S. 161).* • * 

Note. — The opposite party may look at the writing to 
see what kind of writing it is in order to check the use of 
improper documents. 

2 1 . Production of documents— -{ I ) A witness 
summoned to produce a document shdl, if it is in 
his possession or power, bring it to Court, notwith- 
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-standing any objection which there may be to its 
.production or to its admissibility. The validity of 
any such objection shall be decided on by the 
Court. The Cou^t, if it sees fit, may inspect the 
document, unless it refers to matters Of State, or 
take other evidence to enable it to determine on 
ttMidmissibiliiy. It for such a purpose it is neces- 
sary to cause any document to be translated, the 
Court may, if it thinks fit, direct the translator to 
keep the contents secret, unless the document i« 
to be given in evidence • and, if the interpreter 
disobeys such direction, he shall be held to have 
committed an offence under S. 166 ot the Indian 
Penal Code. (S. 162). 

Note. — The summons to produce a document is, like 
the summons to appear as a witness, of compulsory obliga- 
tion. and mu*>t a be obeyed by the witness who has no more 
right to delermin^wlfether the document shall be ptoduced 
that whether he shall appear as a witness. The section says 
than when a person is summoned by the Court to produce a 
document, if it be in his possession or power, he must bring 
it to Qpui t, notwithstanding any objection that he may have 
with regard to its production or admissibility. Having 
brought it to Court, he may raise his objections to its produc- 
tion 01 admissibility, the validity of which will be decided by 
the Court. In ordei to decide on the validity of the reason 
that may be offered for withholding the document the Court 
may inspect the document, unless it refers to matter of State 
(S. 133) or may take any other evidence about it. If the 
document happens to be in a language igikAown.to the Judge, 
*he may get it translated, and call upon {he translator to keep 
its contents secret. ^ 

(2) Giving, as evidence, of document called 
for and produced on notice.— When a party calls 
for a document which he has given the other party 
notice to produce, and such document is produced. 


had refreshed 
his memory by 
reading 
certain notes 
made by him- ■ 
self. Can such 
notes be 
called for by 
cross-examina- 
tion Counsel? 
All.. *16, 

What is the 
procedure to 
be adopted • 
when a wit- 
ness 

summoned to 
produce a 
document 
pleads 
privilege ? 

Mad. r ifc 
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and inspected bv the party calling for its produc- 
tion he is bound to give it as evidence if the party 
producing it requires him to do so. (S 163'. 

Note — Where a party to a suit calls for a document 
from the other pat ty and when produced inspects the same 
he is bound to give it as evidence if the other party reyuirc.r' 
him to do so. The reason for the rule is, that it would gi\ e 
an unconscionable advantage to a party to enable him to 
pray into the affairs of his adversaiy, without at the same 
time subjecting him to the risk of making whatevei hr ins- 
pects evidence foi both pai ties. ( Toy for) 

(3) Effect of refusal to produce a document 
after notice —When a party refuses to produce, a 
document which he has had notice to produce, he 
cannot afterwards use the document as evidence , 
without the consent of the other party or the order 
of the Court.* (S. 164V 

Illustration — A sues 11 on an agreemet and gives B 
notice to pi oduce it. At the trial A calls foi the document 
and B refuses to produce it. A gives secondary evidence 
of the contents. B seeks to produce the document itself to 
contradict the secondary evidence given by A, orinoider 
to show that the agreement is not stamped. He cannot do so. 

Note.— The section declares that when a party who has 
been served with a notice to produce a document (under 
S. 66 ante ) declines to produce it he will not afterwards be 
allowed to use it as evidence unless the Court permits or 
the other party consents to such use. Should he be allowed 

* Another consequence df fpilure to produce is that provided for by Seo^ 
89 of the Act viz , that the party who has called for the document is relieved 
from the necessity o f proving that it was duly stamped, attested and exe^ 
eutpd. Aadmaddition.it may also be presumed that the document would, 
if produced, be unfavourable to the person withholding it. See Sec. 114.' 
ids. (g) and (h\. A similar consequence is also provided for by Order XI, 
R. 15 of the Civil Procedure Code, 1908, when a party refuses to produce 
a document for nspection fClnAnfagftam}. 
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to do so, he would be able to hold back the paper until he 
saw whether its parol rendering would be favourable or un- 
favourable to him and thus to obtain an unjust advantage 
over his opponent. 

, 22 . Judge’s power 4o pul questions or order what arcthe 
productions —The Judge may, in order to discover jud^e^to put 
or to obtain proper proof of relevant facts, a*k any questions or 
question he pleases in any form, at any time, of order 
any witness or of the parties, about any fact rele- 
vant or irrelevant ; and may order the production 
of any document or thing; and neither parties nor 
their agents shall be entitled to make any objec- 
tion to any such question or order, nor, without 
the leave of the Court to cross-examine any wit- 
ness upon any answer given in reply to any such 
•question : 

I 

Provided thdk*4(i) the judgment must be bas- 
ed upon facts declared by this Act to be relevant, 
and duly proved ; and 


(f 7 » this section shall not authorise any Judge 
to compel any witness to anwer any question or to 
produce any document which such witness would 
be entitled to refuse to answer or produce under 
sections 121 — 131, both inclusive if the question 
were asked or the document were called for by the 
adverse party ; nor shall the Judge ask any ques* 
tion which it would be improper for any other 
person to ask under Secs. 148 or 149 ; nor shall he 
dispense with primary evidence of any document, 
qjtcept in the cases hereinbefore# excepted. 
<S. 165). 


^ Note.— It frequently happens that^ the parties do not, Wl»t 
n their questions, elicit all the facts necessary to a sound tegfalattire in 
iew of the merits of the case. A plaintiff may have some empowering 
weak points in his case which he is afraid of betraying and to 

so dexterously avoids, or a defendant may fail to perceive questions to a. 
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witness at any the import of some answer given and allow it to pasfc un- 
Mad ?v i9 (a) cr > tlc ’ se ^ : m an X case ls highly important that the Judge 
should be armed with full power of enabling him to get at 
the facts. He may accordingly, subject to conditions laid 
down in the section, ask any question he pleases, in any 
form, at any stage of the proceedings, about any iilScSer 
relevant or irrelevant, and he 91 ay ovdei the production of 
any document or thing. No objection can be taken to any 
such question or order, nor are the parties entitled, without 
the court’s permission, cross-examine on the answers given. 


Can u 
prisoner’s 
Counsel cross- 
examine a 
witness 
summoned by 
the Court or 
by a co- 
prisoner ? 
Bom. 1898 


What restric- 
tions are 
imposed on 
the general 
power of a 
Judge to ask 
questions of 
a witness ? 
Mad. ’19(a), 
a l 9 (h). 


Bight to cross-examine witness called by 
Oourt. — Theie nothing in this section debarring or disquali- 
fying a party to a proceeding from cross-examining any wit- 
ness called by the Court. All that the section says is that a 
party to a proceeding should not be allowed to cross-examine 
a witness upon an answer given by hin to a question put by 
the court, without the permission of Jtch Court, ( 24 CaL 
288). The provisions of this section only forbjd the cross- 
examination, without the leave of the courts of arty witness 
upon any answer given in reply to a question asked, by the 
Judge. They apply rather to a particular questions put to a 
witness aheady before the court than to the whole examina- 
tion of a witness called by the court. (Field). 

Proviso. (1) — The general power given by the section is 
restricted by this proviso, which declares that the judgment 
must be based on relevant facs (Ss. 5-55) an< ! those lelevant 
facts must he duly proved (Ss. 56-100). Under this section* 
the Judge, in. 01 der to discover or to obtain proper proof of 
relevant facts **nay, indeed exercise very wide powers ; but 
they all pivot up ^n the ascertainment of relevant Mcts. He . 
may approach the case from any paint of view and is not' 
tied down to the ruts marked out by the parties. He caw 
ask (f») any question he pleases ; (h *n any form ; {*) at any* 
time ; (J) of any witness or of the parties; {ey about any 
fad relevant or irrelevant. But out of the e&dence **> 



IMPROPER ADMISSIOJT OR REJECTION OF EVIDENCE. 39 $ 


brought about, the Judge can only use that which is ttltvani 
and duly pfavid. The Evidence Act prescribes that the 
judgment of the court must be based upon facts declared 
by the Act to be releront and duly proved and it would be 
intolerable that the court should decide rights upon suspicions 
unsupported by testimony, (a C. W. N. 18, at p. 27). 

Proviso, (ii) — The$e are three exceptions to the very 
wide powers given to the Judge by this section. These are : — 

(1) The Judge cannot compel a witness to answei a 
question or produce a document which such witness would 
be entitled to refuse to answer or produce under Ss. 121-131 
at the instance of the adverse party. 

(2) He cannot ask any question as to credit which it 
would be improper under Ss. 148-149. 

fc (3) He cannot fespense with primary evidence of any 
document except wheYe secondary evidence is admissible 
under S. 65 ante . %» J 

23. Power of Jury or assessors to put 
questions. — In cases tried by jury or with assessors, 
the jury or assessors, may put any questions to the 
ufitnesS, through or by leave of the Judge which the 
Judge himself might put and which he considers 
proper (S. 166). 


CHATPER XI. — Improper Admission or 
/ Rejection of Evidence. «(S^!67). 

o new trial or reversal sion for im- 

proper admission or rejection of evidence. — 

The improper admissigm or rejection of evidence 
shall not be ground of itself fqr a new trial or re- 
versal ^pfceny dicision in any case, if it shall appear 


Comment, 
Bom. *15 (*>, 
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to the court before which such objection is raised 
that, independently of the evidence objected to 
and admitted, there was sufficient evidence to 
justify the decision, or that, if 'the rejected evi- 
derfte had been received, it ought not to have 
-varied the decision. 

Analysis— Improper { fg “ } <* evidence- 

is "° « round for { reverLdof Zy decision 
if the court thinks — 

( i ) that (in case of improper admission) there is sufficient 
•evidence to justify the decision, independently of the evi- 
dence objected to and admitted ; or 

(ii) that ( in case of improper rejictiot r ) the dicision would 
not have been varied if the rejected) evidence had been 
received. +£ 

Note.— The meaning of this section is that the court of 
appeal or revision wttLnot disturb a decision on the ground 
of improper admission - or rejection of evidence, if, k inspite 
of such evidence, there are sufficient materials in the case 
to justify the decision. In upthei* words, technical objections 
will not b<* allowed to prevail where substantial justice 
appears to have done. It is only, when a case is substan- 
tially prejudiced on the merits by defects in procedure or 
technicalities that there can be retrial of the cate bra 
reversal of its decision. The attainment of justice being 
the rifely ata> l£gal w technicalities are, on principle* not 
allowed to impale the fcpar^e of judicial proceedings:; ; > * 








